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Bo "ORIGINAL CIVÍL 


Before Mr. Justice G K. Mitter: 


JAMES FINLAY & CO. LTD- 0 Civil 
| 1956 
< p: - ü i ^ MÀ 
| ST. JOHN DEMETRIUS:& ANR* ..' eer 


Money in deposit with a company—-Depositor’s intimation that account be 
converted into joint account in the name of himself and his wife and money be paid 
to either or survivor— Wife divorced—Subsequent letter of Depositor for closing 9 
account and paying him the whole amount by cheque— Cheque sent to Depositor while 
unconscious im Heath bed—Cheque not received by -him—lIssue of cheque and non- 
payment — Whether revival of VN Riya Del to ie meney by executor and 
divorced wii; ox? Se 


1 ts ' 
q % - f. 


One Fy an employee of James Finlay & Co. Ltd., had some money 
deposited in private account with'that Co. On the 3rd October, 1942, 
he intimated to the Co. that the sald private account should be conver- 
ted Intoga joint accountin the name of himself.and his wife, the money 
bein ayablet@Bither or survivor. In 1950, F. divorced his wife, who 
ceci another person. On the 3rd. January; 1952, F. wrotea 
letteW to the, Co. asking.them to close his account and send him a 

cheque. for, the- balance at hls credit. A cheque for Rs. 18725-10-3 was. 
sent to F. when he was in his 'deathbed at Darjeeling, He was In an, 
uncónsclous stata” "when. the ‘cheque reached him, and was unable 
to receive the cheque. “The cheque was returned to the Co. IF. died, 
leaving a will whereby ‘he. dppointed:an executor who/was to administer" 
the estate aecording to the? directions: laid down in the Will. Both. the. 
executor a the divorced wife of F. having laid thelr respective claims to 
=the money lying , with ‘the Co., the Co. filed the present Interpleader 
sult in order that the dispute between the rival claiments may | be settled. 

ze P $ 4 

5 Held. that (1). the Maney deposited with the Co. belonged to F. alone, 
«theaudii being a volunteer, McAvoy v. The Belfast Banking E Ltd. (1) 
referred to, & 


art r 


a the trug import. of the, etter of F. dated the 3rd, October, 


LINK *Origiríal Side Suit No 17586f 1954. `> ER ^s 
U (135) A.G.24 . ET je 


ae 


` J. | : a 


2 wae Me THE CALCUTTAWAW JOURNAL’ [ Vol 10Q,. 
Civil 1942 was that the moneylremained the money of F. but his wife was `, 
+ 1956 to be at liberty to draw upon the funds and such withdrawals would - 
w give the Co. a proper discharge, 
James Finlay & Co.Ltd. . 
Vs, ~ (3) the letter of F. dated the 3rd January 1952 clearly shewed 
St. John Demetrius that thenceforth the money was not to be treated as belonging to 


& Onr. the Joint account of ‘himself and his former wife, but that the joint 


— account was closed, 

. September, 4. » A . 
(4) the Jolnt account having been closed once for all, non- 
payment of the cheque did not revive the old debt in favour of the 


divorced wife of F.  * 


MERE Interpleader -suit :by: James Finlay & Co Ltd. against 
rival claimants to some money. 
. , "The matérial facts will appear from the judgment. 
yv ENS. 2 f ! | 3 
~ "8$. Chateriee for the Plaintiff. e. 
"bi K. Sen (UR Contral Govt. Counsel), Ajit Kumar Sen 
for the Defedant No. 1. f 
“4 P. Mondal for: the Defendant No. 2 a 
UE The Judgment of the Court was “as follows : : ° 
7 TS s no 
“6. K: Mitter, J:—This is ond ‘of the rare cases in whfieh 
there. ‘is ño | dispute ats to the facts. The only dispute is 4s to 
who. is entitled to a sum of moriey left with' James. Finlay 
& Co. Ltd. ., who claim no interest in it themselves and have 
filed this interpleader.- suit. The defendants - herein.are the 
divorced: -wife of the- deceased K.-T M. „Fegan and the 
executor to the | will of the said deceased: ` ioe. 
z The (acts taken: mese tron the: brief. of documents and 
* correspondence marked by commos consent as Ex. A are as 
P follows : . The deceased . Fegan used: to be an employee of 


James Finlay & Co. Ltd, in one of the teagcofffDaDTes: ' 
After, having served a long „period with them he retired from 
that service, went over to England where he syed for a few 
menths and on coming back to- India joined another tea’ 
company by the name of Tukvár. Tea Co. 7 dudor tHe 


Bee 
' 


a WIDI. n HIGH , COURS 


: nape mene of Williamson Magoré& Co. Up to the year 


_ *1942 the deceased Fegan had an account with James; Finlay 


& Co. Ltd. which was styled a private:account. James Finlay 
& Co, ‘Ltd. are,not Bankers and therefore their’ position visa- 
vis Fagan, the deceased, was that ofa debetor and creditor 
pure and simple. ° On the 3rd October. 1942 Fegan wrote the 
fallowing Jetter. to ‘James ‘Finlay & Co. Ltd.: 


“I shall be obliged if as PA "date of 
receipt of this letter you will please note that 

^ my private account with you should b: con- 
'e verted into: a joint ‘account in the name of 
“myself and my wife Mrs." Violet Marian 
. . Fegan payable te either or survivor. The 
OS aceoúnt wil, be operated upon by eitber of 
ero ' us and, in the event of the death of either of 
us you will be entitled to make payment of 

bugs, pá the survivor of all moneys standing at the 
E credit of the account. . Specimen signature 

e eh ee “of. my wife is given’ below." ...... "uo 


o à OM A i 1 


- This is signed by. K. T M. Fegah. . Ti one corner. `of the 
lette? andthe specimen signature c of, the wite V M. Fegan. appears. 

the 13th August. 1951 Fegan ‘addressed a letter to James 
Finlay and Co. Ltd, admitting that the statement of account 
as on 31- -I2:507 'showing & credit” of Rs. 18,215- -II-2 Was 
- correct. |. Divorced ‘proceedings were hadi in England between 
Fegan - and his. wife “as a result. whereof the husband was 
. tetjuired Lo. payee 369 .per angum .to the wife. “This fact 
appears" from ‘an affidavit affirmed by: Fegan on the and of 
January 1952: which “was probably. meant tobe used in the 
divorce , proceedings in England for the purpose of reducing 


2 the amount. of. the maintenance, payable, to the wife i in view 


y 
. 


of altered. ‘circumstances ` ae also appears from. this. ‘affidavit 
met tg the decree nisi had been made absolute, on ‘the 28th 
of December 1950 Mrs. Fegan married one Arthur Wellesley 
Parsons om thg 20th January 1951 and was living, to the 


r3 knowledge of the. pero Fegan, 4 in South Africa with her 


i: A x nis 


- Civil 
19 e c 
E 
James Elnlay & Co, Ltd. 
e 


St. John Demetrius 
& Onr. 


G. E. Mister, J. 


< Civil 
eoi 
1956, 
Mm on 
James Finlay & c; Dei? 
Vs., 


st. Jóin Demetrius ` 
& Ohr, A 
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"On the ard -Janüary 52 the deceased addressed a letter 


“to Jamés Finlay €: Co. Ltd. in the following words :- 


qe FES 


e “Will You good . enough to “close my 
i yt 4 
1*5, 29 ES : 1 

E d balance at my credit pY . 
tpe ees i || 


On the 11th of January 1952 -James ae & Co, Ltd.. 
wrote back to the deceased sayings : 


a ies “As requested we have closed - your 


wos se account apd , enclose, a cheque for Rs. 
es 18,725. Ic-3 representing the balance avail- 
, e able at your credit as per statement attached. 
EM f For audit purposes, we shall be obliged 
iae E ts if you will sign and return to us that attached 
^4 Ex puto En certificate certifying the correctness of your 


RT] 
ore _ account.” es 


m 


The v" of "Account annexed to this letter shows 
that Fegan and his wife had an account with James Finlay 
& Co. Ltd. which «was payable to either or survivor. "This 
accountis shown as squaréd up on the 11th January 1952 by 
the following entry.“To amount remitted: to you as per gour, 
leiter of .3- -1-52. Rs. 18,725-10-3.". At or -. about this ti 

Fegan was taken mortally ill and had to be removed fro 

Darjeeling” to Calcutta. - On the “12th January” 1952 Messrs. 
James Finlay’ and Co. Ltd. wrote to the Manager of the’ 
National Bank of India Limited advising them to stop payment 


of the cheque | for Rs 18; 1728; -10-3 in fayotif of K: I.'M*-Fegaii 


on ‘the ` ground of serious “illness of the payee. _ James Finlay 
&, Co. Ltd wanted the "Bank to “notify them if the cheque 
should be presented for cidaring. The Bank Wroté baek on 
the same’ daté to say that tlie instructions had been noted’ 
but they’ would: not be responsible if through. pressure “of 


business or othérwise the same were overlooked and “ the 
^ ama, 


cheque paid. mul - ` o 


font l 


1 On the 91st January i353 adam Finlay.& Co.44.td.. made 
a/trarisfer entry in their books whereby they: credited K.I. M.. 
Fegan with the sum of Rs. 18,725-10-3. 5 ) À 


i 


“account and send me a chetue for» the: 


iS 


gut STA HIGH d de ; P 
^ The entry reads this: 65$ d E MT NEE aaa 
2 s "e um 2 -Debi Ki L M. ‘Fegan arid Mrs V M. 


NEU _ Fegan joint “Alc Rs.. 18,725- 10-3 ‘and credit 
i s Ts EE M Fegan A/c ‘for balance’ of his Ben 
Noo private Alé now transferred * E 


4 


-Fegan died on re 22nd: January 19s: -From a subseduent 
po» it appears that the cheque which had -been sent on to 


Darjeeling was brought back to Calcutta by a friend’ ‘and put 
into the hands.-of Mr. Fegan . while he: was practically in an” 


unconscious condition. He could not . keop the cheque in his 
hand which was allowed to fall to the: ground. Fegan had 
made a will bearing date the 19th January; 1952 whereby: -he 
. appointed the first defendant to be the’ executór and trustee of 
his will:and directed: -that: he should stand possessed of the re- 


sidue gf the*estate after payment of just debts : and funeral-and - 


testamentary “expenses; The executor and: trustee’ was to’ 
have powertó: sell, calf in and. convert into Money such part or 
parts-of the estate as he might. in his own absolute . discretion 
consider fit and. to hold: -invest and: re-invést: in trustees' 
securities‘such moneys of the estate as he might- from time to 
time ¿ud in his own-absolute discretion consider fit. The 
testator: ‘devised and bequeathed the residue of his estate upon 


rmt to pay the i income therefrom. to his mother: residing. at 2 : 


Park “Road Bexhill oni-sea in the” County of: Sussex in 
England during her-lifetime and thereafter to make" over the’ 


còrpus- of the “said: ` residue | to ` is friend Catherine-_ 


.M. Macpherson, residifig at “Kilverce® a 9, Campton . Avenue, 
«Darkston i in. Bournemouth. : ¿in “the County" of Hampshire in 
England. and” Af the : said: ‘Catherine. M? Macpherson ` was to 
predacease the mother. of. the testator. leaving - issue “then to 


. such-issue taking per stirpes. in equal shares absolutely. The. 


teatator. further directed by, -hia will that his son . Patrick was. 
not A to receive any benefit. from his estates.. > ES DN 


- 


“On ‘the 25th January 1052 the executor wrote to: “James 
` Finlay & Ca Lg. requesting the “addressee to furnish him 


: With particulars of the deceased's assets as might be in their 


*posséssion qr such- as:-might be. known to them. It is not 
LY " 
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necessary to deal with ite correspondence which passed - 
between the executor and James. Finlay-& Co. Ltd., excepting ., 
to point out that James Finlay & Co. Ltd. informed the exe- 
cutor about the sum of Rs. .18.725-10-3 and the transactions 
with regard to the said fund already. mentioned. The whole 
position was reviewed by James Finlay & Co. Ltd. in their 
letter to the executor dated the 3rd; March :1¢52 and James 
Finlay & Co Ltd. very «properly pointed out that there was. 
some doubt as to.whether the payment of the sum of money 


_could,be, made tothe executor without .an order from the 


Court, and advised the’ executor -to apply to this Court by. 
originating summons for.clearing up this point: 4n. the “mean. 
time. before thesexecutor:got a direction: from: this "Court the: 
deceased's former wife got into.communication--With" the-solici- 
tor-of.the, executor in England .and--made a claim:on this. 
money... The matter was a|so.taken up on:her. behalf hy the - 
firm of Louw, & Key of rr1;-Main^ Street; Somerset - West, 
(Jape Province, South. Africa. .-Rrobate of the-will ,of K -]. M. 
Fegan was given to- the -executor : defendant: on thé ~11th. - 
September, 1952. : The. present suit.was -filed: on . the: roth: 
June, 19$2. .: ` TE akehan dee E 


On behalf of the aveciten iti is stated: in i his written dites; 
ment that the cheque for Rs. 18,725-10-3 was brought down 


from Darjeéling and handed over to the testator at Calcutta | 


but he died before the cheque could. be cashed. and the 
uncashed cheque was taken possession of by the plaintiff. The 
amount of the cheque is being held by the plaintiff fog and on 
account of the. heirs and legal. representatives of the testators, 


' On behalt of Mrs. Parsons it was pleaded’ that ihe-Privaté 
actoürit' of M. I. M. Fegan with the plaintiff had been conver-' 
ted into'a joint account in the names of Fegan and his wife 
payable to either or ‘survivor, under’ instructions contained ‘in’ 
the letter of the 3rd. October 1942, and on the death of of the _ 
said Fegan the defendant No. 2, had become. entitled. to. o. the 
payment of “the moneys “standing to the credit of the: said. 
account. a < 


The only issue which arises on iis pleadings " whether * 
| 4 


s ua j * . 
: M1: 100" o HIGA’ court! 4 


‘the: "defendant. No: 1 or the defendant-No. 2 is entitled to: ig: 
payment’ of the said’ sum of e 19.725. 10: 3 


eS 


“On behalf of Mrs Parsons it was entendes that the | issue 

„Of thés"cheque was a: conditional: ‘payment and if the cheque 
remained unpaid thè original debt revived’ Mr” Mandal Connsel 
appearing. for ‘her referred to’ the. decision in Kedarmal 
-Vs Surajmal (1y and -thé decision. óf this Court in 

Sheikh: Akbar -Vs-. Sheikh Khan, :(2)* for this purpose. 
He:also drew-my, attention to the-case òf Cohen -Vs- Hale (3). 
The facts in thisicase-were as follows::"The: plaintiff had reeo- 
vared -judgrheht eon--the oth November, ` 1877 for £:35-19s. 
against the, ‘deféndant:. On the 24th of December the Midland 
Railway:Company béing indebted to the defendant in this sum 


of-£ 44: 88.-9d. dréw'a cheque for that ‘amount on the * wolvei- 5 


hamption: Branch. of:l:loyd's: Banking: Company- and sent it to 
thé: defendant. -On the:27th -Décember” thé Plantiff applied 
for and obtained'a garnishee order attaching the debt due from 


the: Midland- Railway Company to the defendant. This , 


order . was - served. zon“ the Railway ‘Company on the 30th. 
December: ‘who’ ‘thereupon * stopped payment of the Cheque 
which till .then remained in the.hands of the Defendant 


unpresented, - The ‘defendant. | retained 'the € heque till” “the l 


11th February arid then: took it to the "Dudly. Branch of 
Lloyg's Banking Company and. obtained. cash. for it,. that 
Branch: “not being aware of. the stoppage. of. ths. cheque, The. 


N 
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Railway Company suggested" that Lloyd’s: Banking Company, | i 


had a liem. or, charge on. the- debt and..Lloyd's - Banking 
Cefnpany, ultimately: appeared on -garnishee prcceedings and 


claimed. -such, lien . or - charge but: the: District. Registrar. made | 


an, order. barring): any . lien.or charge.on.the debt attached, as 
between, -them.. and , the .garnishee,, but-not as- between them 
and judgment debtor. and. direct. execution to -rissue against 
the garnishee for, that. amount. -On-an-application. being 
moved. POM on-.behalf of: the home .and  Lloyd's. 


Émnc A Ae pee ure see crow os 


. (0) (ng PRA R&:900 ^" 7 
.(2 (1881) I. L.R., 7 Cal 256 
* (3). (1878 )@ Q. B. D, 371 
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Banking Company to rescind the. above mentioned order * 
the matter was héard -by a Bench consisting of Chief Justice 
Cockburn and Mr. Justice Mellor Cockburn C. J: observed :— 


“It:is very true that a man who takes a " 

cheque .may be. stopped * from - proceeding 

" to. enforce.payment of the debt until present- 

8 .. + Ment of the cheque, ‘and if the cheque is 
So, to ultimately «paid the . debt is: extinguished. 
c “All that. happens in the meantime is that 
the right-ofaction. is! suspended. But. when 

the cheque is peresented and dishonoured, 

- the debt, the remedy for which was suspen. 

ded until presetment of the cheque, may be 


s : treated -as a debt subsisting all along, just 


..a8 if the cheque had never been giveg. - The 
..: giving. of the cheque’ only suspends the. 
> v. o5 remedy, it does not-éxtinguish the. debt. 
Dog: su ee 2 Under these circumstances 
I think the garnishee order could be enforced 
od the Midland LÁ dio 


tita 


which, were » practically to the same effect. 


Bi 


' The real question in this case is "To whom did the money 


`: > belong immediately prior to the death of the testator K. J. M. 


Fegan ” * Did it belong to him alone. or did ‘he money still 
belong to him and-his wife? On this printa judgment of the 
House of Lords: in McAvoy” -Vs- The: Belfast “Banking 


] Company (1) Etd. cited by Mr. Mandal is very much in point 


althongh the facts in this:case are not on “all fours with the 
facts in that case. The facts in the hofise of Lords case were 
as follows : One John- McAvoy, who was in bad health and 


‘anticipating early death, was entitled to a sum of £10,000 on 


a deposit account with the Belfast Banking Company Ltd. 
He withdraw that sum and re-deposited it receiving from the 
i a A 


(I) (1935) A.C.24 . 


f “Vol, 100] í ! HIGH COURT, ie ts Bs 


p Banking Company a deposit. receipt fn the following form :- 


“Deposit Receipt No. 65564. Belfast Banking 
Ps ¿ Company'Ltd. £10,000- Received from John 
i McEvoy Esq. and Mr. “Joseph D: McEvoy (a 
*minor) the sum of ten thousand pounds 
oF sterling for credit in Deposit’ Aceotint. 
Wi Not transferable”. : 


This was signee by the Apr oh the, Belfast .Banking 
poupa Ltd. Below. that appeared the- ONORE - 


a “Payable fo either ór the survivor. The 
receipt must be produced when payment of 
either principal or, „interest is desired.” 


cas made public his will in August? 1921 'and within a few 
weeks thereáfter he died in September, 1921: It' came out in 
evidence that the main object with- which’ McEvoy had're- 
-deposited the sum of £10:000 with the’ Banking Company was 
that he was under the impression that by doing so his estdte 
“ould ávoid ‘payment of estate Duty on that sum: By his will, 
“after making certain pecuniary legacies, McEvoy’ had directed 


the rest and résidüe of his: property tó be held in: trust for'his - 


minor son until he «should reach the’age of 25 and on “bis 
"attaching that age, for'him absolutely; In thé meanwhile! he 


' had'authorisi d His büsiness"'tó^be carried: om^ by “his sister-in- - 


lawon such terms ás his -executors in their absolute discretion 
might * arránge. The executors, -aftér - the" death of the 


" „testator; endorsed this deposit receipt and received £10,000 


with -£150.astaccrued interest: thereon: “They re-deposited 


‘thé: sum‘of' £10,000 and a new: deposit receipt for-10;000' was 


made out in their names. This deposit receipt was not 
handed to:the executors but was'"kept by the Banking 


> Company. The. appellant, i.e" the son ‘of: ‘John- McEvoy, 


after leavjng! School, took part ‘in the: management .of the 


‘business of tHe father. ‘The business; however, did not prosper 


_ and from tite tg time! moneys ` were advanced by “the bank 


"o. > (1) - (1935) A,C.24; 
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principally on thé Security of the deposit receipt to meetits * 
debts. A sum of £2076 approximately was also paid for the 
purpose of purchasing a house which the minor wanted to 
occupy; himself. . ‘The appellant came. ;of age in November, i 
. 1926. The. overdraft of the -business account then amounted 
to £ 4027... ‘On the-7th January, 1927,a sum of %399-19-4 had 
accrued as interest on the principal sum.: The executars traris- 
ferred £1709-17-9 from the: deposit account ` “to the business 


“account and applied it in reducing the overdraft... A- new 


deposit receipt for £47009 Was made out in the ‘narties of the 
‘executors and retained by the respondents. | Transactions like 


^ this followed: -with the result that the- entire amount covered 


by the deposit receipt was paid away to.meet the debts of the 
‘business. On attaining the age of 25 years, the appellant 


- brought the action against the respondents claiming a decla- 


ration that he was entitled.to the moneys- represented" by-the 
deposit receipt-dated.the : 20th July, 1921 and an account of 
the interest due thereon and: payment of the sum of £10,000 
with interest... The respondents denied liability pleading that 
diverse sums of money bad from time to time been -paid and 
applied by the executors and ‘trustees to-the use of the appe- 
: lant and had enured to the appellant’. benefit. The Appeal 
before the House of Lords was heard «by Lord- Atkin,- Lord 


- Warrington, Lord Thankerton and: Lord Macmillan. Although 
~. allthe judges came to. the same. conclusion, the reasoning 
-. given. was not the same and.as a matter of fact, Lord. Atkin-and 


-Lord Thankerton took: different views of the rights of the 
parties on the deposit receipt Lord Macmillan did not deliver 
a separate judgment but concurred with the judgmertt of Lord 
Warrington. Dealing with the position of the bank as segards 


CAL Cus ANG account. opened in-the names of the father and the minor 
-A 7 Son, Lord- Atkin observed that “there was zu difference 


o pay A- or- B. and : a-contract Pate to be made by A and. 


- Bwiththe Bank to.pay A or B. -In both cases of course 


payment to:B would discharge the bank whetber the Bank 
contracted with A alone or with A and B. But the question 


` - was whether in the case put B had any rightg against the 


"Vol. 100 ] - + HIGH COURT Y . ll, 


` Bank if payment to him was refused." According to His A "n 
Lordship there was no doubt that in such a case B could sue ew 
the bank, “The contract on the face of it purports to be James Finlay & Co. dtd. 
‘made*with A ‘and B, ‘and I think, with them jointly and Ps 


» John Demetri 
severally. A purports.to make the contract’ .on behalf of B as as pa cud a 


well as himself and, the consideration supports such “a contract. Ts 

If A'has actual authority from B to make such acontract,B . C.K. Miter, J. . 
isa party-to the contract ‘ab-initio. If he “has not actual 

authority then, subject to the ordinary principles of ratification 

B can'ratify the contract purporting.to have been made on DN 
behalf'and his gatification relates back to the original format; | 
of the contract. Ifno events had happened to preclu 
from ratifying, then on compliance, with the contract 
tions, including notice and production of the deposit rekki 
B would have the right to demand from the bank so mu 
the money as was due on the deposit account." In His 
Lordship’s view, if nothing had happened to prevent the son 

from ratifying the contract, he ud sue i bank on the LP 12 OF 
original deposit account. But, on the facts His Lordship held 

that the son had known from the beginning that the contract 

purported to be made on his behalf, that the money had been 

clainfed and paid to his father's executor's, and- therefore, in 

His Lordship's view, ratification could not take place after the 

principal had by words or conduct intimated to the other party 

that he did not intend to ratify. His Lordship’s conclusion 













. “The facts are that ratification, or no ratifi- 
cation, was in suspense and-that the son by 
| his conduct gave” the bank. reasonably to 
a 0 or believe that the decision: was no ratification." 








OR 


odi: of lay o. 


His Lordship accordingly held that the son never acquired the 

right to sue the bank on the contract. In the view of Lord 
. Thankerton :c |. 

ES ~ «According toits terms the deposit receipt x 

e >; for lb: 10,000 dated July 1921, would be evi- uu US O 

dence of a-contract between the bank and the 

° son as well as the father ; but itis only an 


, ; d - j 0 
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Civils bien Tips BE Bea ste item of | evidence though an - important, one. 

T . 1956. wk “In the, some- “what. “anusual circimstances of 
James Bag E GAN Sue viec this case. Lam satisfied; on the evidence as 
WA ae ence a whole, of which the. deposit receipt only 

St. John Demet riüs NS forms part. that the father did ‘not purport to 
'& Anr, a A act 'as ‘agent , for bis, son in ` making.. the 

- G. K.. Mitte, J. " pem v 7 “contract, so as to, make. the son a contracting 
2 M “party, but that the “father. “alone, contracted 


i a, M " “with the “bank, though for the benefit of the 
b > M T son as. 2 third party.” 


^ 


> 


DIM 


This being His Lordship’ s, view he agreed wii i the cenelusions 


pn ee RES E «arrived. at by. Lord ‘Warrington s and. observed : $e ee E a 
' l y i A PLA XE I bad taken EN view ihat*the 
pd 5 bees, t Ne oues 
E M E xu "father ‘purported to make “the son. à éontrác- 


ut ul fad 


ting párty I should” háve agreed "with. the 
ES x “opinion of Lori Atkin.” a i 


. T 
520 nC 


Phe. légal and technical effect of:the contract + óvidéficod by ‘the 

: deposit receipt, according” fo Lord» "Warrington; was *doubtful, 
-anë it was unnecessary to ariswer- thé-question- ást o whether 

* the -father-had.’ purported: to actías': agent: for:a! son $0 as to 
“make the latter-a party to’ the-contract-or: ‘whether: :the:cóntract 
“was máde by. the father - alone/for? the-benefitc ofthe siras a 
third “party. According -tói''hisc' Lordship’. “the - rüaterial 
circumstances were: The money deposited was material 

; that of;the father alone,ihe son, was; a mere volunteer. The 
-intention of,the father as ,tosthei disposition of his” estate was 
..clearly:expressed at the. interview» «with. the: bank manager on 

~ the, roth July, 1921. The form, -of the: “deposit receipt in no 
E way, operated. to alter this, intention ; _it was adopted for ano- 
| "M “ther pufpóse ‘The money was entirely at the father's disposal 
. | > during his life" On the whole, His Lordship was ‘satisfied, 
“that if the matter had been brought before a Coug: of Equity? 

: the- decision: would “have: been :in-.favour of the executors, 

~ namely;that they alone were. entitledito rgceive the. money 

"rand: to:apply it in:dué course of ~ administration: as directed by 

- the testator'Swil" ^7. : i. Us e 
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In my view, the observations mafle by Lord Warrington 


“are applicable to the facts of this case.- The money deposited 


belonged to K I. M. Fegan alone, the wife being a volunteer. 
She was not a signatory to the letter. of October, 1942. Her 
specimen signature was given on the said letter merely to 
inform the bank that as he was empowered to give them a 
discharge for payment properly .made at her. request. It is 
agreed on all hands that the wife: never operated the account. 


But that, to my mind, does not make any difference. Accor- . 


ding to me the true import of the letter of October, .1942 is 
that the money remained the money the testator, ie. the 
deceased Fegan, but his wife was to be at liberty to dew 
upon the funds and if and when such funds were drawn upon 
by the wife, James Finlay & Co. Ltd. would get a proper 


difcharge. It will be noticed that there is a wide divergence: 


betwéen the form of the letter in this case and the form of the 
deposit receipt in McEvoy's case (1). In the latter case, on 
the face of it, the money was purported. to be received not 
from the father alone but from the father and the 
son jointly. es - 


"Phe matter can also be looked at from a different angle 
which, in my opinion, is definitely conclusive against. the wife's 
contention. When the letter of the- 3rd January 1952 was 
written by the deceased Fegan, itclearly meant that hence- 
forth the money. was not to be treated as belonging to the 
joint acgount of himself and his. former wife. - The request 


„contained in the sentence—" Will you be good enough to close 


my accotint and send mea cheque for the balance at my 
credif”, can only.mean that the joint account should cease to 
exist whether or not the cheque was sent or paid. The joint 
account was closed once for all Non-Payment of this cheque. 
to my mind, did not revive the old debt, but created a new 


. situatiqn, not brought about by non-payment itself but by the 


instructions given by K, I. M Fegan, Viz. that the account 
was to be closed 
e 


é d) (1935) A.C 24. 


Civil 


1956 
Nam) 


James Finlay & Co.Ltd. 


Vs. 


St. John Demetrius 


& ^nr. 


G. K, Mitte, J. 


d 


James Finlay. & Co: Ltd. 


4 


Civil 
1956 
—_ 


Fr 
St. John. Demetrius 
& Anr. 


G. K. Mitter, J. 


. 
a 
. 


THE CALCUTIA LAW JOURNAL ` [ Vol 100* - 
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I do not think it woutd have made.any difference if Fegan i 


shad passed away before James Finlay.& Co. Ltd., had drawn 
'£hg,cheque in his.favour ; the position; would still be -that the 
moneys would stand withdrawn from the joint account and 


. belong to-the ‘estate of-Fegan alone. The fact that James 


«Finlay & Co. Ltd: transferred the money to a. new account is 
one of no. significance. Whatéver James Finlay & Co. Ltd. 
did, could not- alter the ‘situation in law. ‘It was open either. 
to Fegan or to‘his-tormer wife to take away ‘from James 
Finlay &- Co. Ltd. "whatever money remained in the account 
and the direction or instruction of K. I. M Fegan, when there 
was none from the wife, asking James Finlay & Co. Ltd. to 


close the account and send ‘him a cheque amounted to hissaying 


that the joint account was to be no more and that the money 
should thence:forward be Weatedas belonging to him alone? 
. RD a . KS a e. 

E do not think-it- necessary. to take any note of: the decision 
of Shantimoyee Debi Vs - Bengal Central Bank, (1). 
In the ¡esult I ‘hold “that ‘the -money ‘belonged to 
the estate of the testator K. IM: Fegan, deceased; and his 
former wife Mrs. Parsons had no right or interest in it. James 
Finlay '& Co. Ltd. is directed to pay over Rs. 18.725-fb-3 to 


- the first defendant: "There will be a decree in favour of the 
: deferidant No. 1-St; John Demetrius for the sum of Rs 18, 
:725-10-3 less the costs, charges and: expenses of James ‘Finlay 


& Co. Ltd. which they may have properly incurred The | 


defendants will pay and bear their own costs. 


Sanderson & Morgans. Solicitors for the Plaintiff.* 
R. C. Kar: `- Solicitor for the Defendant Ne. 1 
Orr Dignam & Co Solicitors for the Defendant No. 2 


Suit decreed in favour 
of the executor. ° 


(1) (1948) 53 C.W.N.680, * 


“Mol, 100 ] HIGH COURT 


APPELLATE GIVIL. 


Befora Mr. Justice P. N. Mookstjee 
. e “€ 
. Mr. Justice Sarkar. 


HEMANTA KUMAR: MUKHERJEE & ORS. 
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Palas of Kalighat temple— To whom can be transferred Hee Sia 
if -a competent transferee. 


The class of persons to whom Palas ofthe Kallghat temple-can be 
transferred, includes co-shebaits and also potential or prospective 
shebaits by birth or marriage, the relationship, however, being existing 
relationship. The relationship need not be with hereditary shébaits only. 
Relationship with other shebalts will also be sufficient to bring one 
within the above class. Co-shebaits, of course, would inclüde those 
other shebaits, Mere Paladars or holders of Palas, however, do not come 
within the group of hereditary or other shebalts. 


The hereditary priest or Pujari of the goddess is also a competent and 


- eligible transferee, and the transfer of the Pala to him would be per- 


fectly, valld. 
Mohamaya Debi V: Haridas Haldar &? Ors. (1) explained. 


Suit for declaration that the” Defendant was not the o owner 
of the Pala. 


The material facts will appear. from the Judgment. 


Provat Kumar Sen Gupta and Amarendra Kumar Sanyal 
fer the Appellants. 2 


Jitendra Kumar Sen Gupta, Provash Chandra Bose: and 
Ashutosh Dey forthe: Respondents. 


The Judgment of the Court was as follows :— 


- 


*Appeal from appallate decree No. 831 of 1953, against the decree 
of Sri B. P; Bakshi, Sub-Judge, 7th Court, Zillah-24 Paganas, at Alipore in 
T. A. No. 351 of 52 dated 2lst March; 1953; reversing. the decree of 
Sri S. K. Dutta Gupta, Munslf, 4th. Court. Alipore, dated the 3lst of 
March, 1952. 


Sd (1) (1914) 20 C. L. J. 183. 
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P. N. Mookerjee.-J.> In this appeal the dispute relates to^ 
the validity of transaction of sale of a pala of the the Kalighat 
temple and the decision depends upon the true meaning and sco- 
pe of :he relative rule, laid down in the case of*Mahamoya Debi 
-vs.- Haridas Haldar & Ors. (1) and its effect on the rights ii 
of the parties in the present case in the particular facts hereof. 
In the: two Courts: below, the .parties differed also on the 
question of the true nature of the disputed transaction, namely, 
whether it was a mortgage ora sale, but, the Courts below 
having concurrently held that it was a sale, the appellants have 
not chosen to reiterate their said contention in this Court that 
it wasa mortgage and not a sale. The appeal has been 
argued by their learned Advocate upon the footing that the 
transaction was a sale and not a mortgage ànd the only con- 
tention thathas been pressed before us is that the sale of the 


"Pala is not valid, it being out side the sanctioned Ifinits as 


laid down i in the case, cited above. ` 


“The Pala in quéstion admittedly belonged to one Naran 
Das Mukherjee who wasa shebait of the Kalighat deities 
Sree Sree Kalimata. Thakurani, Sree Sree- Nakuleswar 
Mahadev, Sree Sree Shyam Roy and several others. By the 
disputed transaction, which is dated 17th Baisakh, 1347 B.S. 
Narandas sold the Pala to the defendant for Rs. 7oo/-. : The 


` plaintiffs, who are the sons of Narandas, instituted the pre: ent 


suit on April 2, 1951, for a declaration that they,—and not the 
defendant,— were the owners of the above Pala, not with 
standing the above - transaction which, according te the plain- 
tiffs, was a mortgage and not a sale, and, in any event, Was 
frandulent. and collusive and, even ifit was a sale, not so 
vitiated. it was invalid in law and did not pass any title to the 
defedant as the latter was not a competent person to whom the 
Pala could be sold inlaw. The defence asserted that the 
disputed transaction was a sale, not vitiated by any defect what 


so ever, and that it was perfectly valid in law and fully effec 


tive to pass title to the defendant. 


(1) .1914) 20C. L. J. 183 
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. In the plaint, the competency. of. the -defendant was Civil 
challenged on the ground that-he -was not a shebait of the 195% . 


AS 


Kalighat deties and belonged to the same gotra “as-the said ; , 
Hemanta K. Muknerjee 

deities' shebaitg which made it impossible for him.to marry a . & Ors. 

daughter of the said shebaits and as such he was- outside, the Vs, 

group. of persons fo whom a pala of the Kalighat temple could Prafulla K: Bhattacharjee 

be validly transferred i in law., “This was denied in the written P, XN. Mookerjes, 3. 

statement where the defendant set up ini of. the disputed 

sale i in His favour and claimed tiile under it. 


In the. Courts below, the .parties dos c" have fought 
‘mainly u upon the true limits of the - -rule, laid down in the case 
of Mahamaya Debi -vs.- Haridas ‘Haldar d$ Ors. (1) cited 
above, regulating transfer of Kalighat Palas. There was no 
dispute that the such Palas were transferable only to a limited 
class ef persons, as laid down i in that case. What that class is 
the point to be decided. There can be no question that it 
includes co-shebaits and also potentialor prospective shebaits 
by birth or marriage, this relalionship, however, being, in our 
opinion, existing relationship. We do not think also that 
shebaits, relalionship.to whom or to whose family by birth or 
marriage would entitle a person to be a. potential or prospective 
shebait, within the above.class "would include only the here- 
ditary shebaits Haldars who are Chatterjees. of Kashyap Gotra 
and. not the shebaits. in, their daughter's -lines who may be 
Banerjees, Mukherjees etc. , Although : greater- stress is laid 
in the- judgment on relationship with the hereditary shebaits, 
reading as a whole, -it seems clear that relationship with other 
*shebaits is also sufficient.to bring one within the above class. 
Co-shebaits, of course, would include those other shebaits 
and the trend of discussion in-the case'cited would not justify 
their exclusion ,when the question.of eligible relationship falls 
to be 'considered.” Shebaits, however, must be distinguished 
from mere paladars, that'is, : mere holders of palas, who do o 
not cote, within the group of hereditary or other shebaits, as 
"mentioned above, and they do. not. seem to be eligible for 
purposes of the above ‘relationship, although: they may be 
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-entitled--to 'acquire andehold‘the pala by virtue óf the custom, ^ . 


noticed:.in-the above :decision,. Amongst: this class, -come 
the hereditary shebaits from very anciétit times. Even though 
'only.-one' such instance "is'noticed and “ineationed’ in the 
leading;jüdgment of Mukherjee—J/ iti? Maliathaya Debi's case 
(x) his Lordzhip ( and with him 'Beachcroft; ] agreed on this 
point ) was inclined to accept ‘the validity -of that transaction 
as coming’ within the Scope” of the custom, fóünd apd recog- 
nised by them, This is’ ‘apparent from thé manner of’ refering 
to that transaction, his Lordship seeking, to justify it, that 
is, to affirm “its: validity, "by -citing -feasons in that behalf. 


 This- positiori “is made: -peifectly clear ‘When we refer in this 


'connectión: to the judgment’ ‘of thé learned Suboiüiriate Juge 
[ who “dealt with the- case in the trial court in Mahamaya 
'Dévi'-vs-Haridas Haldar (1) ] which was restored’ by their 
Lordships.” The very: Hiporita paee “at page” Rigo the 
Fepott, Bae” ^ bi 
uat NES E 

ocio “The evidence: at the' same ‘tithe, establishes 

~ — " that these transfers ‘have not been unrestrictéd, 

^"' 7 “But ‘shave been: ‘confined “to' co:shebaits-or to the 

- * members of families -tò whom - a' shebàitg can 

Ua “bestow lis daughtér ^ 'in' marriage; cin other 


HE ‘=: words, there ' is undisputed? and overwhelming 
“a 7. "evidence; oral’ and’‘doumentary, that” in’ practice 
"slo +": palas: have: been“transferréd’ ‘during at leást go 


"years, though: ina limited market: which those 
“122 i" alone: can?enter" who are qualified to béconie 
` ' “shebait py Dit or marriage. » 267 . 


. 
d d ` CEPI 


is ¡almost a reproduction: and” elucidiation” of:the rélative 
“observations.of the learned: Subordinate judge'with some'of 
‘his:words,-quoted: verbatim, ‘as. will appear from-‘the : Gowang 
:Guotation: which we set: out: on “those observations t— 

toe Eras e = 
i" “The dance "also establishes that these 


i :  .transfers:are: not‘unrestricted, bu$ confined. among 


(0 (1914) 20C.L.J. 483. * 


` 
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/ 


. .; ,Co-shebaits, or ‘the «members -òf such families tb 
whom: a shebait' Cari bestow “his “daughter in 
g marriage,” Tee) e pao a toga A ZO 


Sige GET tek i PAN a alo 1 


The line that follows in the judgment of Mookerjee, j namely, 
“Only one instance has been ‘traced fin which a transfer in 
favour of.an absolute stranger, "üot-cohnected with the ‘heredi- 
tary « shębaits ‘by blood or iàrtiage, has been récogilised ; but 
the transféree'in that case was the ‘hereditary’ ‘Pujari or ptiest 
whose function," it must "be óbsérvedis entirely distinct from 
that of 7a" 'steBàit" ‘appears to us toaccept; putting it ónly in 
different language, the frelative observations. of. :the" learned 
Subordinate Judge which may be quoted follows :— 


maru 


? 7" "Only “oné “instance: ‘has’'been™foitiid’ of -a 
transfer to a person not connected by blood or 
marriage with the hereditary shebaits, but in 
that case, the transferee was tho hereditary 
Pujary of the goddess. Thus there could be 
no doubt about his cómipetenee to be a shebait 
as regards performing the Pooja himself as 

° affirming cooked food to the goddess " 


Clearly, the learned Subordinate, Judge -was accepting 
the transaction as valid and so affirming that the relavant 
custom proved in the case covered such a transaction and 
their Lordships also were taking the same view. If that be 
se, the hereditary priest or pujary of the goddess would also 
be within the competent class of transferees under the custom, 
recognised and affirmed , by their Lordships. In 
the present records, we have some further recognised 
instances of acquision and holding of palas by such hereditary 
priests and as the defendant is admittedly a hereditary priest 
‘of the deity, he would be quite a competent and eligible 
transferee and the transfer to him would be perfectly . valid. 
This view is fully supported by the admission of the plaintiffs 
predecessor Narandas Mukherjee ( who was the shebait who 
sold the disfüted pala to the defendant) in his disposion 


‘Civil 
-195% 


“Hemanta K.' Mukherjee 
& ‘Ors. 
Vs. 
Prafulla-K, Bhattacharjee 


P. N. Mookerjes, J.. 


.20 . THE CALCUTIA'LAW JOURNAL [+ Vol- 100° 
Civil in- the, famous .Kalighat Temple Case ( T. S. N. 4 of 1939 of >- 
e 1957 the First Court of Subordinate Judge at Alipore ) which was 
Hemanta: Ke, Mukherjee admitted into evidence as Ext. D without objection. That 
& Ors. admission has not been explained or shown.to be wrong and 
Fe so o it binds the plaintiffs. . f 

-Prafulla K., Bhattacharjee : zi AUS . ; R 
, P. N. Mookerjes, J. ! In the above view, we agree. with the learned Subordinate 
Judge, though on. different. grounds, that the, defendant's 
$ title. to the disputed “pala cannot be. challanged and: the 


plaintiffs ' suit .must fail. , This is sufficient for the disposal of 
the: present. appeal. and. we do not think. it necessáry to go 


into any other nee 


In he RA this ENG fails and it is dismissed. We, 
however, direct the parties to bear their own costs throughout. 
> e. 


ME 
Sarkar—d . 7 
I agree. 


l Appeal dismissed, 
E rl i IN. 
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Cy ep srg da c. VOY T uS Y DU "e y 
icd Mr. Justice Renupada, geome ; 


CT Sin, BURGABALA'DASSI &' ORS. ` 
sd TO, te y. d$ ES i o’ 4 
bp o TARASANKAR I DIKHIT & ORS: :. us 

D ^at ms VIE S" que wt jT 69 


re "suit er. bei performance of. contract. of le Dive against vendor 
but decresd sgainst subsequnt Parchasers -— Decree. y bad.. Accidental Si 
Innit jean of High Court to sot i right 


' The Plaintiff bróughit'a sult for specific, performance of. contract of 
sala against the Vendor'ànd fwo 'othérs who were 'süibsequent pürchasers 
from the vendor. The sult was dismissed’ as against the Vendor but~: 
decreed as against the purchasers who Were directed to execute: a 
conveyance in favour of the Plaintiff. ..The,decree was.affirmed on appeal 
a cross-obJection or appeal was taken by: the Plaintiff as against, the | 

rt ot the decree dismissing the sult against the vendor.” 


¿de 


' Ong *polnt being taken by the subsequent ‘purchasers dn Sécond 
appeal that the decrees of the- Courts below were bad inasmuch’ ás the 
original ‘contracting party was not directed to join with ‘the subsequent ` 
purchasers in executing the convevance, ~ . F ; 


^" Held that the dismissal of the suit as against the oHginal .contracting . 
party ( vendor ) .was an accidental slip which-the High Court. should ,set , 
right. in exercise of Its inherent jurisdiction. . 


The original contracting party. was s acoprdingiy directedto Join with 
the subsequent pürchasers in executing the conveyance in favour of the 
Plaintiff, : 

LOMA, stor Kafladdin V. Samiraddin (1) referred to. eis a 

y, Suitifor specific performanee of contract of sale, 3417- * >ur 

v: The-material facts :willlappear from the Judgment: , 

VN. AR; “Biswasrand-K iBanerjee for the-Appellants- :. 

` Arun «Kumar Sen. with B. M. Sen, Sailendra Nath 
Banerjee and Samarendra Nath Mukherjee for the 
Respondant. encrmd $ p pabuin wh Bt PUR CT D QAI = 


‘es 


1 The Jidgiüéri of thé ‘Court ` was! as follows’: + 


des pal froin "Appellate t Decree No. 52 of” 1955 against the Decree 
corsa e K. “Ras; *Subdrdinate judge; 4st Court of 'Zillah Howrah in T. A:- 
No: 316'of 1953 datedr26th of. June, 1954;-affirming the décree ¡of Sri D..C: | 
'Chakravartl, Munsif:Additional-Court at. Amta, District -Howrah,. dated , 
3 .. © E , 
E ae a) piora adien nant ate Te 


je —'o 76^ qIy 1930934 C. WIN. 698.5 ati D om 
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Renupada Mukherjee. - J.— This Second Appeal arises *- 

out of a suit for specific performance of a contract for sale of 
an eight-anna share ofa residential house standing on C. S. 
Plot No. 315 of Mouza Bhabanipur. The suit was instituted 
by plaintiff T'arasankar Dikhit, respondent No. I of this 
appeal. Admittédly, the. above share of the: house belonged 
to one Harihar Chandra, respondent No. 2 of this appeal and 
defendant No. 1 of the trial Court. According to the case of 
the plaintiff, Harihar had. agreed to convey this eight. anna' 
share of the house by executing. a bainapatra i in favour of the 
plaintiff on the 20th Kartik, 1357 B. S, corresponding to 6th 
November, 1950 for a consideration of Rs. 996[- out of which a 
sum of Rs. 296/- was paid by way of:earnest money at the 
time Of the execution “of the bainapatra’ and the balance was 
payable’ at the time of the execution of the sale deed. The 
plaintiff’ s case further was that he had already | purchased the 
other half share of the house from Harihar’s brother, and he 
was in possession of that share. The plaintiff also averred that 
upon the execution of the bainapatra, he was put in -posse- 
ssiomof Harihar’s separate -half share'of the house; “The 
plaintiff next àlleged that he had tó institute this suit because 
Harihar refused to execute thé convéyánce it terms eof the 
contract although requested i in that behalf by the plaintiff. 


The appellants of this appeal who are: defendants Nôs. 2 
and 3 of the trial court and who are husband and wife: were 
impleadéd ‘on the allegation that they had taken a collusive 
and fictitions kobala ‘from Harihar, with notice of plaintiff: S 
alleged contract. © ' . 

The suit was separately defended by Harihar, and Durga 
bala, appellant no. 1. There was no appearance of Durgabala's 
husband in the trial Court. The contesting defendants denied 
in toto, that any contract for sale -had been entered. into by, 
Harihar Chandra and the execution of the bainapatra by Hari. 
har was denied. Defendànt no. 2, Duigabala further contended 
that she was a bonafide purchaser for value without notice of 
plaintiff's alleged contract. These defences were hegatived 


e 
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by the trial Court and the suit was degreed TA t defendants 


nos.2 and 3 who were directed to execute a conveyance in | 


favour of the plaintiff-respondent upon his depositing the 
balance of the consideration money, namely, Rs. 700/-. This 
decision was confirmed in appeal. Hence defendants nos. 2 
and 3 of the trial Court have preferred this Second Appeal. 


` The main issues raised in the Courts below were two. 
First, whether Harihar Chandra, respondent no. 2 of this 
appeal and defendant no. 1. of the trial court had. executed 
the alleged bainapatra ( marked Ext. 1 in the trial Court) in 
favour of the plaintiff respondent and if so, whether it was 
prior to the contract set up by the appellants. Secondly, 


whether the two appellants were transferees for value without, 


notice of Plaintiff’s alleged contract. 


~ Both the above issues were decided in plaintiff's favour and 
the trial Court's finding was confirmed by the lower appellate 
Court after a consideration ofall relevant facts and circums- 
tances of the case, I must hold that the con-current findings 
of the Courts below on questions of fact must preclude the 
appellant from challenging the. propriety or correctness of 
those*findings. The only contention urged by Mr. Biswas in 
this regard was that although Harihar Chandra specifically 
denied having signed and executed the bainapatra alleged by 
thé plaintiff, namely, Ext. 1, no handwriting expert was exa- 
mined to prove the authenticity of Harihar's signature. Mr. 
Biswas further argued in this connection that if the evidence 
ofa handwriting expert were available on this point, then such 
evidence «would have conclusively determined the point at 
issue between the parties. The records show that the plain- 
tiff took steps to examine a Govt. handwriting expert for 
comparing the disputed signature of Harihar Chandra with 
other authentic signatures of this man, but as no Govt. 
. Handwriting Expert was available at the time when the 
suit was Pending in the trial court, the matter was not 
proceeded with any. further. I find that when this matter was 
dropped the answering defendants did not take uny step for 
examininig an expert of their choice for the purpose of proving 
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whether ` the ‘purported signature of Harihar ‘Chandra in the 
disputed bainapatra was a genuine” Signature. The courts 
' below "have, Bowéver, ‘held upon a’ ‘consideration of other 
evidence ` adduced by the parties and the «circumstances 
of the’ case that the bainapatra was. in ‘fact ` excented by 
Harihar Now exper evidence of this character being at the 
utmost evidence of an inconclusive nature and there being 


sufficient other evidence enabling. the courts below. to give 


a definite verdict ` on ‘the question of the authenticity of 


Harihar’ s signature, in the disputed bainapatra, I do not think 
that any useful purpose would be ‘served ' by. ' remanding the 
case to the trial Court for farther consideration of this matter. 

I acordingly affirm the findings" “of the” “Courts below that the 
bainapatra on which the suit is founded" is a ‘genuine dócu- 
ments and the purchase made by defendàhts nos. 2 and'3, the 
appellants; was.a Subsequent purchase v which was tainted with 
notice of plaintiffs agreement. . “That being the case there is 


no ground for. interference. : „with .the, findings, of the -Courts- 
below regarding the two main issues which 1 „mentioned | 


earlier in my judgment. . , - a h igi 


Mr. Biswas, however, raised a question of law which 
requires some’ consideration.’ He submitted that- the courts 
below have directed ' specific performance of thé contract of 
of sale against defendanis nos. 2 and 3 and appellants and 
have dismissed the suit against deféndant: ño. 1. He conten- 
ded that the, decree is'not'in proper. form Andi is not" therefore 
a ‘valid decree. He further ' argued that in order “that such a 
decree t may be a valid and proper decrés, it should contain ES 


ctn, 


would | execute the conveyance, “In support of this" “contention 
Mr. Biswas ‘relied on, a case feported in _Kafiladdin -v5.- 
Samiraddin (1). This case cited By Mt. Biswas supports ‘his 
conténtigi that i in a case of this description the „proper decree 
to pass is to direct both the original contracting party "and the 
subsequent pufchaser to convey, the property to the plaintiff. 
Mr. Biswas contended” that where a decree passed in snch | a 


irr vut 


(i) (1930) 34 C. WEN, 699; ' . ” 


I T 
"Von, 1007]: "HIGH: COURT. 


-" suitigives aadireetlor thatsthe; conveyances is-to.be executed. 
only lof eithez ther contracting; partyror tha. subsequent. pere.. 
chaser? the decrettissnot-only; defective inform ‘buttin-substance 
atíd^it, must Dev held:to-be: an.illegal. and» inoperative.decree:. 
Iü'thi&conn'ction'Mr: Biswas furthen submitted that: the. suits 
Havinasbeeidismissed-againstidoferdant. mot; who. is-respone 
ditio 2, in:thiedppeal;;and.who.was»the:originat contracting. 
party and tht? plaintiff respordent..nct-Having; preferred any; 
independent dppeali.orfiled: ang cross-objection: „respondent 
nod Dead ie lorver berdfíected ta»execute: the conveyance 
and the decrees passed:by*the:Courts:-belowxmust-be declared 
to:bexinvalid:i " Mr«Sen,. Counsel. on..behalf. of the-plainttff 
résóofidént submitted), on the.others hand; that. the.so called 
defeotris:almererdefect.in form andcnot:in substance. Although 
tife-árgüineritadvancediby Mr. Biswas.appears:plausible on the 
Surfaee;-1 do not'think:there:is.any.substance.: in that argument 
ünd'thát fortwo'reasons, First,-the.trial. Court. having held 
thhturespondent nor-2-did-: execute.a. prioragreement in favour 
ofthe plaintiff-respondent and was bound by;the. agreement, 
thécdismissak of thersuit. against him wasan, accidental. slip 
because the agreement was the very foundation of the suit. 
To bold, as was held by the. Courts below, that Harihar exe 
cuted:a prior bainapatra,in a: favour of-the plaintiff respondent 
whicti the :latter-ig entitledsto » enforcecspecifically. and.then to 
dismiss thts suit against’ Harihar isnothing»but contradiction 
dn terms; and. must- be regasded as an acctdéntal’slip which the 
High: C niftucan certainly». set.right in the. exercise of its 
jütferent ‘fiirisdiction for doing thatsubstantial justice between 

"the Panties ‘for thé administration of which ‘alone the -Jaw 
Geürts;oxist. “Secondly, this dase seems fó'be covercd by the 
'aütfiotity of the Division: Bench Case-cited-by. Mr.-Biswas. In 
that ase éxetution of the conveyatice.-had “been ordered as 
against the original contracting parties by the”¿Courts ‘below 
and there was nosdirection upon the subsequent purchasers to 
execute any conveyanee, It should, therefore, be held that by 
inaplication, ‘thé prayer for giving such a direction upon the 
subsequent "purchasers was refused which virtually amounts 
“to a digmi of tne claim fot ‘specific performance of the 
contract against them, The appellants of that appeai were the 
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sriBséquent piirthasefs: : Ie does not appear «that: the plaintiff = 


whe wantéd to enforce the contract spéeifically had taken any. 
objection agaitist the'form/of the decree by: filing an: indepen 
déñt appeal'or by way of “cross-objection. Still the High. 
Court “allowed ' the decree -tó bé modified by directing; the: 
subsequent purchasers to join in the conveyance: `- On principle, 


theré is no-distinction between the facts: ofthe case . I theres, | 


fore, hold that the defect in question is a mere defect in form 
and. therefore I shall direct respondent: no.:2 to join jin the 
conveyarice along’ with the ‘appellants. Fhe point, of law 
raised by Mr. Biswas must, therefore, fail. : E rss 

| Mr. Biswas made a prayer that'the Courté below’: have not 
found that the appellants Kobála: is valid: for-want of conside- 
ration and’ so it is in the fitness: of- ‘things “that: the unpaid 
&ohsideration of Rs, 700/- should be paid to his clients and fot 
io Harihar who has already received the value of the half 
share of the disputed: house from the appellants.’ “In this Court 


Harihar was also représented by a learned Advocate: and he : 


'concéded that this amount of Rs. /00/: may be paid to the 
‘appellants. " I shall give a 'suitablé” direction, in the, ordering 
'Ofthejudgmént 00 7 ^ Se O wc ADOS 
ut Vu Veg “y EN A ae ee l LZ Te E : 
. In the result this appeal must fail “Iris, accordingly? dis- 
missed with ‘costs to the plaintiff “respendent. For reasons 
'xiven-above I make the:following modification in-the: form of 
the decrees passed. bythe - Courts: i . The ‘conveyance 
which is to be-executed by way of specific, perfurmance of the 
contract, shall be executed not only by defendants nos, 2 and 
3 of the trial Court'but by defendant no. I as well: “If, they 
fail to execute the conveyance, amicably within a- month from 


-this-date the conveyance will ke executed on behalf of thefe, 


aall.by the trial Court. .. The amount of Rs.700/- which has 
pen depositéd by the'pláintiff respondent: on account of the 

alamce of consideration will be paid;to defénants nos:2.*and,3 
“of the trial Gotirt after-the. execution of the conveyance. In 
- all other respects the decrees passed by the Courts below are 

hereby .confirmed. Ana E = i | 
CE E Mes, TEE ang 
A 123 na! ay, 2o mE SAN Ca ar v e 
. >... Decrees modified. 
Page gee CRRA «ete di 


2 a- - - ^ ——— 
co Nos he a ma rye — 


Appeal dismissed. . 
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represented by the Manager Court of 
| |, WARDS, BHOWAL ESTATE > ron 
ales Mee ade us C CM Au xo Tivil 


ew i $t. n4 -—— 
hors zt vee 


roof n 
Ob f 
4 e^ ut. 


195 
SM. DHARA DEVI. kORS* snan s 2 
1 Tr o e E , March, 27 
Dayab aga — WidowExclúsibn | "hom" "Rheriliez io, Pisband's estate — . 
+++ Grounds of). Heat stat: — Meaning oJ—f' "cofioles physical as well 
s as sane m "tóivatds Husband- ci pond of exclusion. 


da 


Sa. "Thé Words" me and. fq re sylonyious They connote. physical 
t 


chastity” 'and rioting ‘more! than physical chastity is required to entitle 
the wife. tó succeed to Her ' husbands" estate, = EE 


ut Mag op tN | a 


"spi | Khetlermoni Das Y. ¿Sin Kadambini ; Pasito , relied, on | 


4 
ed 


, Hostility ded the husband -not a, somit exclusion of the 
wife From inhéritance. , f } 204 
LATIS Su a bite vit os DET oper nhe, 


" Texts and’ case-law “referred to, dien opinion expressed in 
'! Gólap' Chandra Sastri’s Hindu' Law dissented ed “hom. 


sd dae A ir 


„q Suit for, declaration o of the Plainüffs sixteen, annas, title 
to the estate of Kumar Ramendra Narayan of: ADHAN to the 
exclusion, ob ihe co; widow., ' d 

M 
“THe material facts! will” appear hoi the? judgment. 


NO tye at Iu 1004 Gi *35 afe liio. A ee) 
los 5 4. ¿CoivGupta;r Syambdas.. Bhattüfhasyyn Sr oto? the 

‘teil on "Appellantio: 1 [adja eni g erw Msb dhê segu 

I PY ado? di aoai dE Jo Enpia, Ne wis oa ye" Handi. 
“nat Jiendra Kumar, Sen Cup » Nagendra Nath. Bose and 
E S Sw arna, „Kamal Gakyaworih dar Respondents, , " 
ar demente" Cours “Was “As E & ge ERU 
Pott tlel? Je aid do mep break’ ol sat hostels 
aay P2; N..iMooker]e65:d. : This is h'sequel tothe famous 
Bhowal, Saryasir Case which will also (be 1neferred:- to. herein: as 
the .Bhowal.;edse., [rror lo cot gue abaan A o A 


y 5 oe f i "uli ois A # MIS T, peeta Douae. 
"e jt pi EON dan bigi n "Decree No. ' f 19 5o AME the, decree c of 
Sii: pane I®hiri, sbont ate "Judge? iat Court of ' Zillah’ Ji- -Pärganas ih 


Title. Suit No,, 1106 105 19474, dated, thg;¿Sth of.,Rebruary, , 195001 sfiso. 
(1) 9:2) 16 C.W.N. 964. ` 
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The plaintiff in that case who succeeded in establishing. 


` his identity’ before the lCoúrts -of Jaw’ as Kumar Rarhendra 


Narayan Roy, ' “the second Kumar of ;Bhowal, married the’ 
-plaintiff of the‘ preset suit, Sí. Dhara Debi on 14th August, , 
1942. The. defendant ;Bibhabati was, admittedly ' married to 


the Bhowal' second Kumar Ramendra Narayan Roy in the 
yani 1903; e EPUM cu NUM ye 
ít nos iar te TT SER Cy . 
In 1909 the Kumar wént'tó Daring and, there, after 
a brief illness he was pronounced to be dead by the doctors 
and his body was taken to the cremation ,Bround for, purposes * 
of cremation. This much 145 admitiéd But thére was acute 


controversy ` as. to what happened , thereafter. . One version ` 


La tQ ťa $ 


A. which was accepted by Bibhabati, and-infewhich.she. “through-.- 


out persisted was. that the; Kumar’s dead: body*was - duly burnt. 
The | other "which is. “the, present plaintiff's ¡version and which 
"Was also the version “of the: plaintiff. in, the “Bhowal, Sannvasi 


"cage arid ‘which was accepted" ‘by, t the ‘Courts, there, was, that, the 
- Kumar came back to life through some, mysterious. process at 
_the "hands of ' derhin” Salinyásis” Who" took: him with thém and 


what was, actually. ‘cremated on the" “occasiori! vas, a substitute , 
body. According to this version, the Kumar. so brought back: 


` "to" life by the" "Sannydsis, réindined; a ; Wanderer, with, them for~- 


. several years, “antil about. the. year 1920 when he, made ` his. 


re- -appeatance . “at "Dacca: “There! was ‘acute’ Controversy" about , 
his identity; Hi; > ‘identity Was disputed ‘By; Kmotigst others, l 
the defendant, Bibhabati and also by' the Court of Wards’ Who 


"had, in the _,meantime. in or about, thé. ; Year.,.1914, assumed: 


.. charge: of the second Kumar's” share -in Bhowal - Éstate upon 


the footing that the,Kumar: was:dead: añdvhis widów-ànd Sole _ 
heiress Bibhabáti was a disaualified proprietor: ‘The dispute - 
eventually. led, to the institution of the Bhowal Suit (Title 
‘Suit No? =o “of: 1040. or the atl Court of. the: Subordinate Tudoe' 
at Dacia" ‘Tater? fe: rümbered: as TS “No! * W^ oF 1033 “on ' transfer 
tò thé sth Court) ` DY the: ; present: Plaintiff, s; husband : -who 


> e HM 


. claimed to- be: the" second Kumar of -Bhowal.. “This Suit was. 


instituted ionos4th, April. 1090.1 ind fhereéiiistlie plait tiff (who 
wasrithe:lpresént : plaintiff's husband)» who «described "hrimself'lás 
Kumar Ramendra: Narayan Roy of Bhowal claimed.-tó!'be the 
second Kumar. of Bhowal and , claimed title, 2 and „possession to 
x/grd of, thér Bhowal. Estate on, that. footing. The ‘Suit: was 
ey contested by the: présent « defendant Bibhabati and also 


Ae E X oy 


\ S e 
+ e ba 


a 
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by the Courts of Iwards who: idispüted/ intên ‘alia the Kumars Gwil 

identity but-it was 'eventually! décreed by? ie trial Court on - dE 
34th. August, 1936-and4that décre vas Led: By ‘this’ court we 
in, the, year 1940 arid finally by thé Priv CHuficil ón goth SM: Biblabai 
July, 1946. » Meaniwhile, as we'hàve said 'abèvé, ‘the Buccessfal- repiesented by 
Plaintiff, of. the: "Bhowal “suit! married" té "Dréseritl plaintiff on co, Manager, 
14th August, 1948, that? is) While thé privy codi ‘appeal in Bhowal Estate ` 
the, Bhowal, case . was pending! He,‘ howevel> died' oft’, sid — sm, Snara 

August, 1946, that is, within four days df hii Winning’ he Devi & ois. 
Privy Council Appeal and, shortly after his death, a dispute p. N. Aooker 

arose- between: the! present ‘plaintiff “Sm. Dhara! Debi and the jee, J. 
defendant Bibhabati ‘as: to-titlé to’ the-Secoid Kumar$ share 

in the -Bhowal Estate. The dispute became manifest when, 

early in 1947, the Court ‘of Wards which’ had once before taken 

charge of.the. said share-in 'or!àbout the’ ‘year 1914, as already 

stated hereinbefore, but had to relitiquish possession: and make 

over the same. to the successful plaintiff’ of the ‘Bhowal Suit 

whef he executed ‘his decrée ‘during the peńdency óf the High 

Court Appeal proposed to assume charge of the said share 

over again: on declaration that'both-the párties to, the present 

suit, namely, the plaintiff Dhara ‘Debi‘‘and'' the’ defendant 

Bibhabati, were disqualified proprietors and weré ‘incompetent 

to manage their property.. The’ proposal’ was made in a letter 

of the Board of ‘Revenue; dated 'goth January’ 1947, and, in 

reply, both the parties-dppear' to have claimed sole and exclu- 

sive titte to- the: second Kümar's. 1/3rd 'shate, though on differ- 

ent grounds. As, however, in the opinion of the Board both 

the ladies were -incompetént ‘to manage 'théir "properly, the 

Coux: of Wards assumed! charge? ofthe própertiés in or about 

Februarv. 1047. ' As regards pavments to the two. ladies out 

of the find9'0f tHe estate! the''Board^was dt the first hesitant 

in view of the conflicting claims made by thèm" tò the title 

tohe estate but, eventually, At "decided topay" the present 

plaintiff süitable maintenance .alowance from the funds of 

the estate. ‘ff'did not, However} "accept! the plàittiff'S8 claim 

of ‘sixteen !annas title td the»é&tate!' AT] ‘this Will 'álipear from 

the 'séveral Jettér? which háVe been exhibited'in!this case and 

marked! ‘as’ Esis gi), $6) 309) S(m)'ànd'g(oo + 


vey dt meron s IE T is fus urn b enn 





*. Such wis “the state of things? prior’ to "thé Partition of 
Bengal. :After thé’ Partition, it-appears, the Board ‘of Revenue, 
East-Bengal, téok qharge of practically the whole of the above . 


. 
AN 


" ; 
30 THE CALCUTTA LAW JOURNAL [vo 100 ; 


' 


zs XEM properties. The Dlaintif alio it appears, filed the present 
1957. suit shortly. after the partition ‘as the Board 'was not willing 
E ES accept, her, title ‘to _thg „sixteen annas of the Estate, left by. 
. Debi.. the second Kumar. of “Bhowal. sand, was keeping ‘a. portion -(halfy 
fepicsented by 


the Manager. of the income Tn, reserve until the jestablishment. of .her sixteen 
Court of Wards, „annas title to the” whole income, in \the' Civil Court. The 
Bhowal l Paie- Board, it appears, further, , was. proceeding;.or ‘the footing that 

Sui Dhara” both the plaintiit and the. defendants: were widows of the laté * 


Devi S org. Kumar, Ramendra, Narayan Roy: of., Bhowal and | 'were entitled 
P N.Mooker. to, ‘the “estate, left by him. 





A pn. the plain which ovas: filed on rth October, “1947, the 
. plaintiit Sm. „Dhara Debi, made the; Kolong; io — 
"IINE D (i > 
gy "That it may. be. acad. that thes seen dane was 
"E excluded from, inheritance and did.not inherit any 
e ts . part of. the: property left by Kumar Ramendra 
| Narayan Roy deceased, the, second. son of the Tate 
Es u X Í HESS UMS Narayan Roy of ‘Bhowal..» > ° 
r e “a 
id, That. it: may, be: declared that ae plaintiff «is ‘the. 
„sole; heiress: ofrthe said Kumar Rameudra Narayan 
" Roy. Sb osx tee E pmo cy Soe ee 
(ii) In. any event it ay be declatede that" the. blaintif 
Hea ag Ue entitled, to the; whole-income of the Estate. left 
E na by, the. said, Kumar Ramendra, Narayan Roy$; >" 
SEA NL qe ait pe Soran ef uae 
s (iv), That, such further, and other, reliefs. may, be gated 
jx n. B fO. this, 4Honlble; Gourt; mayy seem fit and: prep 
| T yo ogma, ont 01 f! pns uro gear s urs ou a 
Pa AA costs rof, the,,suit,.may be decreed: ipii 
«uu own Plaintiff. 24 isun oni D ciis, 2 30 za on 
and, her principal nallegations were: Ni an] irae ad 
bab Cr men Saka AG onions obire bet, 


wank (tati thes defendant mas not ya, “Saddhi patni; of 
ios! us „ithe (deceased | Kumar, she, having” disowned -her, said 
^ar +a, Ausband, and, having refused: or; neglected: or failed, 

to perform; an y of the, Kumar's), after-zdeath, cere; 

monies and had also by her conduct revealed herself 
o won otag au positive-enemy; of her said -husbgnd.:and as 
sansa such, ghe was, excluded. from , his: inheritance: Do 


n áo 
tak oae Sapam cte See aad cw Uer Page 


tor 


S vår. 100] ' Lon SG:HIGH. COURT ^ 25: 
OR AEN " Pear AN 


(2) that the defendant, was, riot. in. possession: of any 
i portion of ¡the estatesof the: deceased. Kuiüar and'did 
not claim any interest fherein. 


ora T uie El dft uat Tct ue be eui utto s 
., Defendant Bibhabati,appeared.iin: thé Suit onióth January, 
1648, and prgyed for time to file written statement! The suit 
was thereupon adjourned to 10th. February,.1948. ‘On this date, 
the “Manager, , Court, of ‚Wards, Bħowal Estate, «East: Bengal, . 
came forward, with an application: to represent. both: the plain- 
*tiff and the defendant who were, according to him; disqualified 
proprietors and Wards of: Court. he. praver was opposed by 
the plaintiff Sm. Dhara .Debi who filed her :óbjettion on 26th 
February, 1948.-, On .20th. March, 1948, the Manager, Court 
of Wards, Bhowal Estate, filed a-jsecond application, asking 
for permissión to represent the: deferidant : Bibhabati' alone if 
the Court, thought that,he could not, in. law, represent both 
the plaintiff and the defendant: ‘The: Manhger’s’ prayer was 
rejected by the learned, Subordinate Judge! Sri -Jitendra Nath 
Maitra on, g1st March, 1948, holding: inter ‘alia ‘that’ he (the 
Maflager) had no: right to intervene: in. the suit. On 2oth 
September;; 1948, the ‘trial Courts "order! was” set ‘aside by this 
Court .in Civil, Rule No. 626 «of -1948 at. the ingtance of the 
Manager and,the matter went. back to-the trial Court for 
reconsideration, in, the light of certain. difections, given by ‘this 
Court. This time the learned. Súbordinate, Judge Sri Pramatha 
' Nath Lahiri igave permission; to .therManager to represent the: 
def*ndant Bibhabati by adding him-àsidefendanb No! under: 
the following description: — COLE 
iesu) alis tet nyo ud gp OÍ a 
% Jin ye siBibhabati, |, Debi,-vrepresented ::bv; Rai Bahadur: 
1 Prafulla, Kumar; Ghose; Manager; Court ob Wards Bhowal- 
ur. ; p Estate n. rac te bith al ore ota onto «bun M 
cr olaa ies r o7 tubes o baki NGANG es tieu 
retaining, rBibhabati, as ;Deferidant;;No. 11lin-"her:. personal: or 
independant. capacity: do. c8 asd zd bynieinio, 19d pra sd 
ayti g OF anys wench! bilh ya Hadad "url ao Logh 
er The suit then iproceeded with thé, two! defendants i Nos. 1: 
and ..2, as, described, abúve, -on,;;record;il Defendant ÍNoil-1' 
Bibhabati, in. her, personal -cabacity «did not eventuallwf file anv 
written statement but Defendant No. 125. Bibhabati,! représented^ 
by; Rai *Bahadür -Prafulla Kumar, Ghose, ‘Manager, ¡Court of i 
Wards, Bhowali Estate, filed a written statemenit, ori ‘gtd! January, 
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Sm. Bibhabati 
Debt 
replesented by , 
the Manage, 
Court of Wards. 
Bhowal Estate 
v. 

Sm. Dhaia 
Devi & ois 





P N Mooker- 
jee, T. 
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. XT 1949; denying: the: ster &ltepatiónbudi hod d dl dnd an d 
NA ` de iming thatathe suis ‘should: ‘Ibe v dismissed." ) um ui 
"EG ral i J HIU Fi HRT tajt a Eust 
S batı - isa yea 
a Deb t iue At the hearing. the principal question before nS Was 
. d n by, Vienes ‘defendant Bibhabá ti. Wasiexelitdélfifron ds 


~ Court var Warlls, so. far, as they €state..of thé? :decéaséd. second Kinet“ $e Won 


“Buoys y rna was; concerned. :;"Ehat. exclugicnt Was claimed''first non og. 


. $m. Dhara: that she was not ari Saddhi- Patni’ 6f-the deceated second ümar. : 
Dev EON go $0, ag, t9, [be entitled to» his ittheritatice, “The Alegi rÀ BU i. z 


COR » Ua Bibhabati: was, not ax Saddhi- Pais" “Was, Baibu on two 41 
' tions. of, fact,:namely,uthat! ¿he had” disowned ifer! said" wikan d 
z, and had.refysedifajled * or negléctedito’ peifd din Any of hig! ‘after, 
death cermonies: . The plea of :éxclusiofi^ wai: Jalsó' Sought to, ‘be 
supported:cori -theiground : «that *Bibhabáti's: :cóndüct: had" showh, i 


"that, she, was.anenémy. Of itliehdeceased*secóríd Kumar, În" sup- -. 


ave se t , hortjof; her above, contentions; tlie: plaintiff Dita" Deb? Yélied' | 
sk upon. certain "texts of" Hindu? ‘Law! and: upon: the ‘conduct of 
. Bibhabati :before,2 during and'lafter: thé" ‘Bhowal! case." The 
: learned} Subordinate -Judgeriaéceptêd. ‘the! ' plaintiff's cofiténijon 
` and;. having: held thatrithe' defendant ' Bibhabati was excluded: 

un from inheritance» andi, having overruled - “hé other! defence to ; 
aM the.-suit- which! have not-been^ "urged in- "this: Court arid which, 
‘ ! accordingly, . are not: material. for, Gur present ptitpose; he: “passed. . 
: `a decreé in. the plaintiffs’ favour: Against this.decréé' then present. 
Roe 2 “appeal ¿has been, pal in epe ^a Bibhabati Debi,’ 


^4 


abi Ud sls hus ain nr OL 





fo. "Ite E A ‘preliininiaty objertios bas: been taised to’ the niaintain-. z 
ability: taf théf appeal imsit¥ «present foris) The! 'espoñident 
.  specifio (contention is tHatr the Managef) East, Bengali Gdurt of ' 
^ ^ Wards, cannot represent Bibhabati and, in my évent;’she- “having 
| herself been impleaded as: Deferidant No. 1 arid the decree having. 
. beeni |; passed; against her: ass such: Adeferidant, Algol hii no: Eppeal: 
having been “preferred; by her” as-süch defendarit) the present! 


de ~ maintainables:: p the cirtumstantes” of» "tlilis/i case wie ard not. ' 


- Defendant No1) a ‘party? respondentio The. appellate: courts! 
à has;also. lin: 'Qurfopinion; in ‘the ‘crcuifatathceg ot Hisce ee. ) 


“f 





Ora ble ON qi y "d n actis ee aa 


_ appeal on her behalf-by the: “Manager ‘Defendant No. 2 is ot ` 


es E inclined: ‘tor décept ‘thishéontentien:. "7DHe decree risfündoubtedly* 
' E against DeféndaritNo:t also dnd: iDefendantoNo: 22 ist therefore? 2 
- entitled. ito filen dmiapheal ‘alonessinakinig’ the: other! deferidantt’ 


"vbi. 106] . 


6. x 
"sop avis. E oL BEBE, COURT: dap 


a 


power under, Order, XL, ules £ and, m oa tO reVerée | 


sog vat Ty ‘thie ` decree AOF., Pass any; orden. iri» favour’ of- both’ 'the 


BAU LL 


derent in thé, appeal, by, Defendant, Norg atone not with- 
‘standing’ ‘the fact, „that Defendant, No. 1 hási not- appealed," the 
‘real question is ‘whether - the Manager, East” Bengala Gdurt “of 
. Wards, could, in law, represent Bibhabati. “If that ,,ques- 
tionmbe -answeredisiin:' the. afirmativo and! Ge Nene learned 
Subordinate, -judge' sieorders “allowing such ‘Pepréselitation ‘be 
found, -to'' bes: valida the :¿Mánager;? #ebresentihg. Bibhabati 
taş) Defendant No.» @t-wotildi “have ai independent" Tight" ot 
appealy andi swill! be l'entiffedUto! iid it “even ^as against 
Bjbhabati,as défehdánpi Notus, particularly e the! ‘decree 
“may have some: effect it orit. the’) properties” 1 hh arge i oË ihe 


Fast, ¡Benga] ¿Courtolofi,Wards;-inÚ- apai iaket A Bibha iba | 


cannot repreni herself,’ and the Muji per ^ “alone e^ repiegént 
ber ander ithe; law. We” would; <thigrefote, “Brod ane at once to 
considers: whether* :the Manager: Mas Bei | Cotitt ^of' Wards, 


Sm Bibhabati | 
Debi 
represented by * 
the Manager. 
Court of Wards. 
Bhowal Estate 


sih Dhara 


Devi” & ors 


PN "Mooher- 
jee, J. 


` has- -been frightly) allowed'iby! the learned” Subórdiniate” Judge” to - 


: rêpresent Bibhabati and awhéthér Bibhiabati so represented, has 
been* rightly made defendant Nozs'ifi adition Lo. her remaining 


on the recòrd herselE, as efendant No. 
i4 PHP mis D 15 s AS eee eae pe am. E 
G TÍA gut nobi (STA 
pes As We Mabe” did abs, iie f Xegult ; ;of, , Unis; Jitigation may 


have some. effect i on the Hist. Bengal, properties of the second 
Kumar ‘of, Bhowal, and, it ls ¡qt Jeast sproper,. stherefore; ji that ‘thé 


Manager, dE. the- Fast; Bengal: Coutts. of Wards! whotalóne?can ' 


représent Bibhabati in respect; of- thei said’ properties: should be 
allowed. to intervene on her behalf inzthe,ipresent: suit. That 
infact: has. _béen, allowed by., thejlearned' Subordinate: | Judge! by 
iptpleading, her aş,- defendant; ; No. ,3; , representéd;! by. the.. said 
Manage er. 4 We, do. mop- think shats. ini phe, circunistáríces tof! this 
Case, ¡the ‘addition. of, thersaid: defendant, i is improper, remém- 
baring. that Bibhabati, cannot represent herself ini respect‘ of the 
Said’ properties, the. title. whereto may, "bevaffécteduas a «result 
of this litigation, She is undoubtedly interested lin.thecproper? 
.. ties ot the deceased second Kumar of BHowal, with regard to 
ES part. whereof, she, may; represent herself;_but with segard to` 
the rest she, can act only through- the Managerio Fast, «Bengal 
Court of Wards, “and as the decisión in the present suit may 
haye effect on the whole, of. the. above properties; itis only 
proper, that Bibhabati should: figure, as:defendant;berself and also 
ag represented by; the, Manager, Fast Bedek Court. of. Wards, 
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Sm» Bibhabas 


bj 


» M T by 


t 


hé Man 


Court, of” Wa Jards, 
Blaka Estate 


Sm. Dhara 


‘ Devi, ik, O18. 


P. 


Na ,Mooker; 
jec, J: 


"occasion, | and. | remitred 
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As £ither repretentationsicónsidered pitt > may not be suffi- 


cient,jfor purposes! of: this? “suit. We ‘would, * accordingly, hold = 


that, the ¡learned : Subordináte” Jidgé hatt"éribught jurisdiction to 


take ¡the courseywhich he: ‘adopted and [bis order in “that behalf 
should, stand, oti des ci opt LAB quu Em a 1 ue Fic spy o0 


aedi UL E ngog mi oa n) TELLS 
3 We need only, add; that, there is. nothing: in ‘the jama 
ider i of, this, Court i in, Civil, Rule; No;.636 of- 1948’ which'excludes 
the above view. o£, the. legal: ‘position ofi the';parties. “ That! Order 
dealt, with. the, specific "points, raised. before the court on: that : 
: the, matter: for. further- considération” 
after ‘disposing. iof. soine, of; the contentions,of : the parties!" “The , 


orc er, however, | does. not, in, our opinion: limit: 'the , parties*or 


Zonya 


- the court to, the, points; then, raised; and'.does not prechide’ the - 


t 


itle 


learned Subordinate Judge ; ¡from dealing with: fhe matter ás 


AO) 


he h has chosen, to, do now, and: «which» we’ have :Berein: approved. 


MPO EC 


It is ton be noted here, ¿fhat,:in-opposing the. above ‘Rule,’ tlie | 


Pait 


plaintifs leaned Advocate. Mrs 1 Bankim.. Ghanidra c; Muklierjee" 


d' 


pressed, p Only. the, 6th, objection which was, setlout!in thej jo E * 


ment. in ne following; termst—-/ 5 LY yx carr 


n ^l - Da yi "a 


"The present" PEA by Ral Bahadur Profulla 
` Kumar Ghose y describing, himself as, the Manager; -of the 
is Court of "Wards, Bhiowa Estate, ds ad; An, law; su AES 


PEE AY nrbs Bt re " 
and did: notoraisei any. cthersobjection giai pref! ‘the presènt 
paper: Book). In thig context, }we are’ inétined t dig ine 
obsérvations»of their Lordships: pap io of thé Baper” Book; 
to hich. our attention was drawi by Mi: Sén ‘Gupta,’ "he! th merely 
incidental. andilofvá provisional And ‘tek fitative charactet: which. 
do,moti conélddevthe!pattiés ór^the'coürt andi, im our "Opinión, 1, 
thé: learnéd:Subordinate!Judge'had énéu Ugh justification gen 
Bibhabati'surepresentatiofe by he iMManaget, Cou bP of Wards. 
Edstl Bengali ngtWithstanding his "adverse" Shading aga paing seing 
Manager -onhobjettion§ “Nos. 8 anid’ glas" ECC AKA ifi this 


' Courts; rernand fordery'§ Dot dam a othe? nenga ad e 
ob bsos dive rro Jo: muma bua be samh LE 
‘or LInsthelabove viewysvé over-rule the! plaintif red iédpond&tt's l 
preliminary! objection£ oda thao zino sr ano ile yee urit 
nep dues neaug OAS ui falah ob et bur nd 3o a6) 


" ; { 
1ioComing-nowite 1 thevrheri¢s! Of thbabvedl, We Rave only . 


one: broad iquéstioi' td decide} jamel ewhether! in? the oec 
and: ‘circumstances! of this” casé! > “Bibhibat/ E eiüded* "fron 


` 
t 


. 
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. inheritance to the estate of the second Kumar of Bhowal. ' That 
decision will have to be made a certain facts which are admitted 
and some other facts which have been establismed in the case. 
There is no dispute that.Bibhabati was' married to the second 
Kumar of. Bhowal. There is no dispute also that the second 
Kumar is dead. It is not also open to dispute now, in view 
of the final decision in the Bhowal case, that the second Kumar 
did not die in ‘1g0g but lived up to about August, 1944, and 
„that he was the successful plaintiff in the Bhowal suit, and 
married, the plaintiff Dhara Devi.on 14th August, ' 1942. “The 
established . position, therefore, is «that both" thé plaintiff 
Dhara. Devi .and - the: defendant -Bibhabati 'are'widows of the 
deceased second. Kumar of. Bhowal, Bibhabati being the senior 
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widow and, Dhara. Devi the junior. : Normally then, both would - 


be entitled to the Kurhar's inheritance but the: plaintiff claims 
that Bibhabati, by reason:of hér. conduct; 'has disentitled herself 
from claiming such inheritance. 'The conduct is stated to be 
as follows: — 


E 
That (i) Bilibábati “repudiated “her husband T denying the 
] ; identity of, the: plaintiff in ‘the «Bhowal suit'and such 
. repudiation and denial was with full knowledge that 
the;said du did was her: dai second Kumar 
of Bhowal; and . AAA 


e Gii) all thróugh thé said dd arid thereaftér and even 
before, she acted as the positive enemy of her husband 
| - «and, lraccordingly,' she cannot be regarded 'as his 
ye tt C *Saddhi Patni”.so as to be'entitled' to his inheritance 
by reason of. her enmity or: hostility to her husband 
the second Kumar of Bhowal who was nó one than 

^oc. . the plaintiff of the Bhowal s suit; "''' l 
t Fer excluding Bibhabati froin the inheritance .on' account 
of. the aforesaid conduct, reliance is: placed ‘upon certain texts 
. of the Hindu sages and upon-the opinion of late Golap Chandra 
Sastri in his' book on' Hindu Law. How far that reliance is 
justified and whether Bibhabati should be excluded from the 
second Kumar's inheritance, we shall presently examine. We 
“may “point out, however, that, even if, as a. matter of law, 
a wife Who is inimical to her husband and, though chaste in 
body, is mot loyal to him ‘in: mind: and speech is.not to be 
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regarded as .a.“Saddhi, Palm” sovas to be entitled ‘to hisinheri- - 


ance and even if.she is to; be excluded: from ‘such' inheritance 
merely because of such enimity, ‘a. further* question will arise 
in this.case as to whether. Bibhabati . would ‘come ‘within that 
category... The point, of, law :we-sshall i first 'consider"and ‘then 
we shall go into, the other question which. will fargely depend 
.upon.a; proper inference from. the facts of this Case; * ` 
ett Stat Ing fe E MERECE MERLO EE 

nu; The parties are. admittedly. governed" by the Daya-bhagą 
School of Hindu, Law and question of inheritance or exclusion 
therefrom ;will.depend primarily upon the law as adopted or laid 
down ïn Daya-bhaga.. . Reference „thus. becomes" necessary’ first 
to, the two texts, one, of {Brihaspati: and: the’ other of. Naràda, 
quoted, respectively, in.. Chapter: XI .and *Chapger «V. of the 


D 
' 


Daya-bhaga and; relied upon ‘by the plaintiff and the: learned 
„Subordinate Judge, which: stand ‘as follows: 3.14 02 
"s ddat aem q ed Berg; 7 * 


o E E e 
(qarfe quoted in Daya-bhaga Chapter XI, Section I, para. 2). 
ene ns EPR ARO e AGA | 

Sam PATO RR cess CHAT: gne: p” 
atag quoted in the Daya-bhaga Chapter V, para (13). š 


Reference, will. also have to be made in the course of dis- 
,qussion to certain, texts of Manu and certain commentaries in 


.or,on Daya-bhaga relevant to the. present topic. 


foe 3 n e rl (bor » *3 0v i 
That Brihaspati’s text, asi quoted above}: was accepted by 
Jimutabahan as the basis of the widow’s right of inheritan 


-i8 not disputed before us. .Upon that text, however, thé point 


‚arises as ¡to what is the ‘true meaning of the-two words * tsas 


Al”) They constitute the positive test of the, widows “right 
. Of- inheritance and, unless the widow: comes within the: phrase 


"etfa e| ae)” she is not entitled:to inherit. to her «husband, 
rr cess dus c6. de of ow teal! SHE ns 

-d :Narada's text, on.the other. hand, is relevant only;-on the 
‘question :of: exclusion from. inheritance. ::-Prima. facie, also, it 


„applies. only to :the case of: an: issue. It is contendegl, - however, 
o 


yor yy 8 per 
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` thaf it embodies a. general, principle of: exclüsioir fiom” inheri- 


tance, applicable to the cases of all felations, the word “fore fan” 
which, prima. facie reférs. to (he cabe: of an issue being 
merely illustrative. ae ode (o AA 


4 


For coristruing the phrase "fieret mar mr Was 
made to two'texts of Manu and certain commentaries which 
we set out below: — 


i ; 


A etree ‘eer 
a EAS catas Pere ire 


UE NU LL CE ics MRNA DP 


o. E cfe y nfe ffe ra EDI ror ds 

ud SE fe lid s dus u 

ata y D 

monde mn dm ARIS Ar y enfe cote r ud 35; 

abt OQ dO NT uut ul it gà "RT Vtt 165 nnb gf. fo 
. wma (wii || quoius us oe “cif 

ANG kaang they on: pem agá. : 
Dum s ud ant Pup GO gd RAL Rb o" 


ae earn IEA, ag: Md afery. Rio enfas. iv. E 
cal a atit r2 egi in 


toy ea dui Y i17 86 s a Pea bund ote o no wate 
AE, ippo Commentary on. Dayabhage. br og fi av 
ro A Ac eb oe Ne E I ei Du WwW A fe ao rna an 


vs M TV CON ag" TE fats pto m 
CUR, SAT, va] ASAS AGUS | 
Bs meh Africus, ff Sd s 


eaa ey sl wit IA YE nis eso ds vi 65). prati 
bordes iu “ngerata  Comieptary, c on x (V.1 165 ks "x 
mor NS - AE, a qferafes, AA a oe to re 


nsa t o AMARA AERTAL E more Aa ore, 
T TERT OATS "tete e men pid que 


GENS , dU ; derma ya, 
"ms eee :—Commentary on wg V..l64,and 165).. 


^s npe ofat maate ferta AIARA COTA - € 


émet TSE qu 5 A) Sale FA attans Mews (164) 
VU ee Ob at gb 


RO ace Ts, AAN ree are 
E E RR s don snl 
«efficere niet welfare: E amu 
AR C ste TAHAP fet co! 
ÑO Sram Ufer afesta aeret SRT | 
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, Sepghunandanis "ew Chapter XI Datas: 18, el 18: ' 


"Cs dia fera etan ad ña (13) 


IN FOME AR Ws aves as ml "ite: | 
RIRE PRATE wat RARA |, eat fuut ed 
| dhe yel! geira wel visti Be UE d. 
' wee Bis eet (LL) 


SG: "uat orate) atari asa — 


"at STAN Tor WAT A TA aT fr AS | fagna 
wert fermi Stews 85 05 707 


and it was contended: on behalf. of tbe plaintiff respondent 
that those expressions. connote not.only physieal; chastity but 
mental chastity as ‘well and that. a wife, in, order to.be entitled 
to her husband's ‘inheritance; ‘must be loyal to the husband 
both in body and mind. That wás-also the view, taken by the 
learned Subordinate Judge. The. propriety. of. this. view, hbw- 
ever, is question by Mr. Gupta who appears for the appellant 
and he contends that’ physical chastity, is süfficient for purposes 
of the wife's inheritance. After giving the matter our best 
consideration, we are inclined to accept Mr. Gupta's contention 
on this point we agree with ‘the view, expressed’ by “this Court 
in the case of Sm. Khettermoni Dassi vs, Sm. Kadambini Dassi(1) 
and uphold the appellant’s ` contention. ' "There the question 
has -beeri. very: fully discussed and we respectfully agre® with 
all the ‘reasons, givén in support of: the’ view that nothing 
more than physical chastity should be required under the above 
texts to entitle the wife to succeed. We need only add, by 
way of reference, the commentary’ of” “etarra " Support 
for this view -is-also to be found, as stated in Sm. Khettermoni 
Dassi's: case(1),.in- Full Bench . decision iri ^the case«of Kerry 
Kohitance vs. Monee Ram Kolita(2), which, though its act&gl 
decision, as upheld by the Privy Council? was not reaMy on this 
particular aspect, contains ee non in suppor of 
the above view. ' | 
We ought to clear up one point Here, The case in Sm. 
Khettermoni Dassi’s case(1), which practically’ we have based our 
above conclusion; dealt apparently only with the word “ xt)” 
as is did not mention specifically the ‘other word “fas "" 
That, however, does not mean that the id woe fera” 


8 (1912) 16 C.W.N. 964. dur AO 
(1878) 19 W.R. 367. : 
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was, overlooked. “The learned Judge, so"it'secti$ tó us, did 


not refer specifically to the word * erfugréj " "apparently upon 
the view:that the two. words ' - * #+feqwy HA » in Brihaspati 8 
text we synonymous. : That. also: seers i be: P n position 


ái: no wider 'Or different meaning or significance than “ md 

‘That is why arguments ‘before us! were confined: to! thé meahing 
of the word “yy ”" alone: and in Sm. Kheltermonj' Dassi's 
* case(1)-also, stress was':Jaid: “only upon -that word. “In Sastri 
Golap Chandra’s book: too, the ‘word "* iA "alone: is’ dis 
cussed and that forms the whole foundation of the author's 
adverse comment arid contrary: "Opinion 'on the ‘point! "(t has 
never obeen suggested “that: if the word ' “ae” : doés not 
connote ‘anything “more: than "physical" ‘chastity, “some further 
‘reqtiitemént:.ought to: be? imported: ‘from: the ' word: “sisan!” 


The ‘commentaries ‘of b pest andi ge" pe support 
this view.» 6 . ] 


D 


. We now ' iake tip | the rule ‘of exclusion, a as given. in Narada's 

dext, "quoted, above. , The relevant word is, $ Area >. Refer 
ence, however, As made to "verse $ in. -the. opening- chapter 
of Dayabhaga and it is contended ; -that the, author .of Daya- 
. bhaga has clearly stated therein. that, „wherever a reference is 
made by him to the word, father or paternal, , t means, the 
propositus or the predecessor-in- “interest whose estate ia devolv- 
Ang, and the; word “son” refers to the person taking. It is 
. argued, accordingly, that. the. rule of- exclusion on the. ground 
„of enmity. or hostility,, as represented by the word “E " 
“applies... to. “the case of any. relation; claiming , the inheritance 
or, in, other words, that © forged”, includes ..* affa”. to 
cite only, what. ds. releyant- for, our present purpose. 


The point'raised is not altogether free from difficulty and 

| the relative position under the Hindu Law is: not very clear 

but there ‘are several reasons: why ‘the’ rule of exclusion 

' u fpf” as’ statéd by Narada angot help the plaintif in 
the present case. E < 


In the first place, it is not very clear whether: Jimutbahan 
accepted “Gu ” as one of the grounds of exclusion from 
inhéritance. There is considerable force.in Mr. Gupta's sub- 
mission DNE in Jimutbahan's parement of the Law of exclu: 

a) Gaia) #6 C.W.N. 964. 
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Civil sion from inheritance, wherever. the jauthor has accepted" or 
1957 adopted a particular. word eor, ground . of -exclusion from the 
NGE — à d . 
qye tet E i i i 
Sms Bibhabati “LKS ¡quoted from the Rishis, he has always explained it. unless 


' Deb the word appeared to be. such.;as to ,require-«no:.explanation. 

. pA Mee The word , “ faf “as the differenti commentgries show by 
Court of Wards, their. diverse interpretations does not certainly come within the 
f A Estate’ exception. It has not, also been explained or elaborated ‘by 
Sm. Dhara — Jimutbahan. It.may be reasonable..to, hold; therefore, that the 
Devik UM „author or Daya-bhaga did not.adopt it as a ground of exclu-* 


P.N. Moker: sion, from, ipheritance in the law, laid down by him. 
jee, > Lee ' 


eto Ut 


vel ule 10 6n niae fee 


i ne Cade dox dug doo N 
emo + Jimutbahan; again, appears, to, have taken. the Jawi-of/ ex- 
„ground, of: enmity to, the propositus:has,.in the majority of 
¡Chapter V. of Daya:bhaga) and , he ; has. added t6 it ini para- 
graphs.10 and, 11 where, the, added; terms." erg ”..and is "fer" 
haye been explained by, him.-.¿The- word . RE” - has 
not been explained by the author although its meaning: is: not 
clear and it occurs in paragraph 13 as part of a quotation 
from “Narada” who sdms to’ have "been" quoted" b ` Jimütbafiana 
Strictly as án^aüthofity br ché poiht"that pérsoni Who? would 
"be excluded ' from! inheritance ' if thdy"Wete legitimate sons 
‘would’ netéssatily" Be ‘excluded’ iP they were "Kshegtóga' ‘sons. 
"In “his view alsd “the ' conclusion; stated’ in’ the "procéedin 
“Paragraph may" Weli be supported?" nb o0 qui d hpa 
HOJIB ni Vi Sve ee HT e cru eto oun PO "tbe Senj 
1] tt CS UA LA a ENE . 

It appears ‘further that the 'suggésted" ‘exclusion’ on *the 
‘ground’ of enváity to thé' proporitus has; ih tHe "majority ‘of 
"dades. been refüsed to be "recogiiised ‘or’ given "effett By courts, 
“Hot! With. siandihg ‘the’ fact! ‘that Narad's "ipit," quüted "above, 
"was specifically ‘cited before them. Even inthe cibe of mir- 
i derer, claimiiig’ thé 'inhéritance Of thé’ ‘murdered’ person, | ex- 

' nclusion ,was upheld not,;on,.the above -ground:.of, enthity or 
‘hostility but on general,principles of Justice, equity.and good 
conscience. [vide Vedanayya. Mudaliar vs. Vedammal(1)]:ànd the 
"principal reason given. for.refusing to:apply;the text. was «hat 
it had "never been acted upon and it also must be considered 
° as obsolete”. The same view is also to be found in a very early 
‘decision Kalka Pershad ‘vs. Budree Sha(2) and Jogendra! Chun- 
' der “Ghose’s, Principles” of Hifidu Law, grd ‘Edition,’ Vol. 1. x 
"page 212." Mayne’s observations also in his well knoswn- book 


. 2 Fi i Nd A 
(1) (1904) ILR 27 Mad gar. e. 
2) (1871) 3 N.W.P., H.C. 267. eo. n À 


e 
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. on Hindu ‘Law (7th: Editionat page 803) would “Support ‘the 
above, view whetef the" learned apthor " refers to VyàVastha 
Darpan, page 1007 (1008) and appears ‘to "accept ‘the statement 
in: Shewsé ors. vs. TRomsón(1) that" tre the “disability is 
removable: by. penance, pérsóns are’ seen "ig ‘take the inlieritance 
even withoute performing the penarncé' in" preference to the 
other view:that,'in'$uch cases; the’ claim’ to’ inheritaricé should 
be dismissed i unless the' penance has! been ‘performed ' [vide 
Bholanath ‘Rau vs: Msst.  Sabitra “ and“ ors(s), Msst: Jye 
Koonwar vs. Bhikari 'Singh ‘and or5.(g)]: ‘(when ‘thé ‘point “was 
not decided, as it was unnecessary to decide it'büt ‘the 124 was 
assumed to be so), Bhoobunessuree Debia and ors. vs. Gouree 
Dass Tarka Panchanan ‘and ors.(4), wheré thé disqualification 
Pleaded was leprosy.. No’ such'-giduind óf exclüsion: from 
inheritance is also to “be found in'àny"of the Other | books 
except Sastri Golap Chandra Sarkar’ WHeére the learned author 
enumerates: such .hostility"ds a -gréund” of. exclusion from 
inheritance not’ only in the ‘case ofa son Büt also “in the’ case 
of apy relation whatsoever and gives a very wide meaning 
to the term’ "enemy" in"'the text' quoted. It ‘is true that 
the! Madras décision, referred to above,'! wai disapproved by 
'the Judicial Committee [vide Kenchava “Kon Senyellappa Hos- 
mani vs. Girimallappa ‘Chamurappa(s)| on the distinction that 
it made ‘in the matter of inheritance between legal and bene- 
‘ficial interest but their Lordships of ' the Privy’ Council’ did 
not gay anything with regard to the observations ‘of the Madras 
‘High Court that Narada's text, quotéd above. was not an 
"authority for excluding even a son, who had: murdered’ his 
father, from ‘the letter's ‘inheritance’ The exclusion was 
placed by their Lordships on the 'géneral ‘structure’ and scheme 
'of Hindu ‘jurisprudence’ and on principles of justice; equity 
and gogd conscience. We are; therefore, unable! to’ accept 
Pastri Golap Ehandra's view that the text quoted ought to 
‘be given: effect to for excluding a ^pérson" from’ inlieritance 
under the Hindu Law, © '' > ae Re aa E 

. > - a pt y Y c 

It is to be remembered also that the text réfers ‘to’ the 
father alone and even in Sastri Golap Chandra's book a special 
reason ' is! given for'its application ‘to ‘such 'a case. "In such 


(e . ' sief a A i ha 


OAS (C "ya Sud. Hal arai (gp S Ds of 4818 4$ D; AIR! gso. 
,  (2y (1886) 6.8 D. Selec. Rep. 62 (71), (4) (1869) 11 South, 585. , , 
(5) (1924 L Ros LA. 368. 
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circumstances, it is extremely ¢ doubtful: whether it should: apply . 


to the’ cases of other, relations. Verse g- from the. opening 
chapter of Daya: bhaga, which, ig, relied, on for extending the 
term * Sie" to include “other relations has not, in our 


opinion, any such effect. . Its only purpose seems to be' to define 


Court of’ Wards, the scope of, the, expression, ‘partition of, heritage’ and: to ex- 


eo Estate 


Sm. Dhara 
Devi & ors. 


P. N. Mooker- 
fee, J. 


plain how, under, that expression. comes distribution ‘of' effects, 
left 'by any, relation, It is too, much. to argue from ‘this that 
a PERE? in Narada's text on exclusion from inheritance 
was merely illustrative, „and. would apply to the case of any 
relation whatsoever. Pres abot e (uus ud i 
tuas ag uns a À E DES IN eG 

jus Enmity, again, as. referred t to in the text acted has Beda 
interpreted. vat least in two.. of:the ruling commentaries: namely, 
Vivada Ratnakar and, Vivada ¡Chintamoni, (vide “also Dayatatwa 
and Daya Krama Sangraha), .cited by, Sastri., Golap.. Chandra 
himself, 8; ‘referring, only, to beating, : killing and the:like and 
its , meaning, should not be, widened; or.extended. acos 
un uu EA s rS d ocn DM gg Nts 
"4 i is echt. according to lie ccoinmentatieté a son: who 
refuses t to perform, the, father's obsequies after: the latter's death 
would also be, ' “ña” but .such refusal , cannot; certainly 
bea ground; of, exclusion, from..inheritance. for two obvious 
reasons, .namely(a) , that inheritance ¡vests; immiediatelyiton, the 
-death of. the propositus and, as, ordinarily,. “an estate;;once 


vested cannot be: divested”,.:the, inheritance; so, vested, «annot 


, 
. 


eo D 


„be divested by,any subsequent event: or, conduct; and’ (2): that, 


„under the Dayajbhaga. Law, it is. the capacity to, offer Pinda. 
and not. the. actual offering which, entitles a: person’; to -inheri- 
tance. ; Further, there is. nothing. to show, here that Bibhabati 
ever refused ,to,perform the obsequies of, her. deceased: husband, 


„the second ‘Kumar .of,'Bhowal. , MD REL 


5 ^ r 


"E ` Sato “A T NM "uae n EC 


"i ¿For all. the, above reasons, We afe unable to hold that Re 
rule of exclusion, relied on by the plaintiff, would,- apply 
against Bibhabati to sange her to succession to the Second 
Kumar's estate. 


We may add jode that, on the. materials Before: us, we 
are not inclined to hold that Bibhabati's disclaimer of the, 
plaintiff in the -Bhowal suit as the. second Kumar* of, Bhowal 


who was her husband was mala fide and was made,with definite 
o 


(S 


2 $ ` 
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. knowledge that.it was: «false. -There:is.no .independeiit evidence ' 


on thespoint..before. us ‘and. :reference-fto ‘certain’ evidence in. 
the. original Bhowal :Càse as: quoted ior:discussed: in its judg- 


` ment and to certain findings of the learned Subordinate Judge 


on that occasion would not, in, our.opinion, be justifiable, in 
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event, , it would ot ‘be sufficient, for finding mala fide on her Court of Wards, 


part. We do: “not, therefore, agree with the learned Subor- | 
dinaté- Judge's finding on- that “point and as, even according 
to the learned” Subordinate ; ‘Judge. himself, ‘that finding i is essen- `. 


Bhowal Estate 


‘tial for. supporting his ‘other findings a against Bibhabati, namely, P..N. Mooker- 


that sht was not a qualified, wife for ‘purposes of inheritance,— 


. not being. “ feel mA” but, on the othér hand, s * fefe 


or positively | inimical to her husband, —$0 as to” merit exclu- 
sion, .these findings ; must necessarily go, It is true that Bibha- 
bati. ais in law, bound to accept the plaintiff of the Bhowal' 
suit as her, husband by. reason of.the Privy Council. decision, 
terminating the, said suit, but, “for depriving her of her rights 
of succession, under -the Hindu, Law under, the above ‘texts, | 
some, moral “turpitude | or degradation , is, in, our’ opinion, - 
necessary which does: not necessarily” follow from her mere non- 
acceptance _ of the position, created any: “the Privy Council 
decision. NC NEC EM UE CPUS 

Court's decision undoubtedly binds the party ibat? it does 
not" bind hèr conscience and, if the two, cannot: be reconciled, 
a wgman.sticking to! her conscience“is not to be excluded from 
her husband's: inhéritance ‘under the Hindu Law. merely on 
the ground that shé was acting -contrary:to the Court's finding. 
Such “conduct :does mot ;certainly “connote cor” constitute : any; 
moral guilt ior deviation. from the. path of, virtue or rectifude 
which ‘it is essential.-to > find: «for holding .that- she: is not *efgarer] : 
mE". In the above'context, Bibhabatis disclaimer..of- - 
e plaintiff of the Bhowal suit as her husband would not also 
be: suffidient to make her “AE A > » even dnd thé light. of the 
meaning of. “ effag” as given’ in “Saraswati Wilasa, on which ` 
partitularly the learned Subordinate. „Judge, relied. in «his 
judgment. 

sysh T 

"We would; ‘therefore, allow this appeal, set aside the 
decree -of the ledrned:: Subordinate Judge and, in lieu of the 
decree; passed by hint; we would give the plaintiff only a decree, 
declaring that. she is heiress to the deceased second Kumar de 
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Rameñdra Narayan Royo: Bhowal to-the:extentiof an: eight: 
annas: share; andi risi:entitled.:to : avmoiety ‘income of: hissestate: . 
Thedecision ofthe learned Subordinate guése would 'be:modi- :- 
&airactordiniy. dps OD tua adi US remus gui ato sub dh ccn 
^ One ‘word. Béfoté^wé:' ¿onclude. : acr PLL "n3 200 JRE nU 


At” “one “stage of his" argúménts, "Mri 7$ Seri "Gupta à tapel, 
question oF “surrender, tinder’ ‘thé Hindu! wee R 
and ‘relying Japon ‘Bibhabati’s ua ne TUN to. > e fe 
of evene disclairpin ing “ali "tol idih a dr oncer i “thes 


sought to ‘impress. upon: the Court that na [En ^ ienaat 
by Bibhabati, ‘Sufficient in Hindu Law, uti Pad froth tnt" 
scene, $o far’ as ' tHe deceabed Seco! rid Kumar sh rê SP ithe bu 
Bhowal Estate’ “was concerned, ‘aiid has itn" lice next. Aii 
who, according, to, Mr. Sén Gupi’ no thi! nig. Hent 
Dhara ‘Debi, the ‘plaintiff, ii the present. Wel are wibe”: 
to actept “this argument and itis “enough tó, 3 kaa abd pê = 
from anything“ i else, the letter [Exe AK, a s i" 
Mr. Sen ¡Gupta,, far from" Showing "y Wind Ae “br. iffi S 
ment on "Bibhábdlis ‘part ot de sona Kira hire. iir Bo ^ 
Bhowal Estate, really. contains "in “assertaih f ‘eed EERIE 
title by her to that share. We, accordingly, reject MES 


Gupta's . submission. E 
ui ]bzae eiui aban ao DR. 1802 


^ In ‘the -résult, we. allow this tiappeal > seticaside ‘tht Idecfeeon 
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Bero Mr. daos G. E Mitter. 


S. KUSHAL CHAND à CO. x 
. id V. 
' SREE AMBICA STEAM NAVIGATION CO. LTD. + 


Carriage of goods ey ore seni priming of, gdbds— 
Bill of Lading -Clause —Construction of Indian Limitation A di IX, of 
1908 )— Article 91. — Starting “point of limitation. k 


5 drums of Cagbolic Acid Ice Crystals were consigried from Bombay 
to Calcutta by a steamship. The: bill oflading covering the goods con- 
tained the following clause :— . ^ 


“The company will not be accountabie for. gold, silver, bullion, specie 
Jewellery, precious stones, planted wares or other valuables, er beyond 
the amount of Rs, 500/- for any one package or relatively for any portion 
thereof, "unless a declaration of the value of such good has been made 
prior to shipment and a special shipping order granted forsame, with 
which the bill of lading will correspond. A wrong description of contents 
er false declaration of value shall release tha , Company from all responsi- 
bilities in case of loss, seizure or detention, and the goo ds shall be 
charged double freight on the: “real Vajue...... uut 7 


As the consignee did not get the goddi, he brought the present suit, 
claiming full value and damages Ín respect of she same. 


Held, on a construction ‘of the clause in the bill ‘of lading + — 

That the words “or other” Valuables” should be” construed ejüsdem 
generts with the words "gold, sliver: bullion etc.," but- the expression 
“or beyond the amount of Rs. 500/- for any package": stands out .sepa- 
rately and must bs construed Irrespective of thec occurrence of the words 
Sio silvef, bullion etc." " 


e “Accordingly, the Plaintiff not having ` made a declaration of the 
value of goods prior to shipment and:no special.shipping order having 
been granted for the same, corresponding with the, bill of lading, he 
was not entitled to claim more than Rs. 2500/- for the 5 packages. 

Under Article 31 of the Limitation Act limitation for e suit against 
acarrler does notrun so.longas the carrier writes to the claimant to 
say that it Is making enquiries In the matter and. does not admit that 
*the goods’ arg lost. t 


' Contrary view expreitad -by the Full Bench” of the Punjab High 
Court approved? but giecisions of the Calcutta High Court followed. 


iE y Original Side Suit No. I595 of 1950. 
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Suit for damages for non-delivery of goods. 

The material facts will appear from the judgment. 
Tarun Bose for the Applicant 
S. K. Mukherjee for the Defendant 

The Judgment of the Couit was as follows :- 


G. K. Mitter : J.—This is a suit against a steamship 
company for damages for non-delivery of gools sonsigned 
from Bombay to Calcutta by s. s MARIA L”. The consign- 
ment in question consisted of 5 drums of Carbolic Acid Ice 
Crystals covered by the defendants’ bill of Jading No. 192 
dated December although there a good deal of correspondence 
on the subject. The plaintiff claims Rs. 3,174/11/- as. per 
invoice No 313 of December 18, 1 948. 

. i e 

"The suit was filed on April 3, 1950. The defendagt put in 
its written statement on June 26, 1950. The points taken in 
the written statement are : 


(a) That the bill of lading contained a condition dem: 
ting the defendant from liability for an amount “exceeding 
Rs. 500/- for any one package unless a declaration of the value 
of such goods had been made prior to “shipment arid ae special 
shipping order granted for the same “corresponding with the 
bill of lading : there being no, such special. order in this case, 
the plaintiff was not entitled to claim anything more “than 
Rs 2,500/- for the 5 packages. 


(b) The plaintiff's claim, if any, i$ barred by 
limitation. xà n i 


: (c) There was no acknewledgmént of liabi- 
lity- as pleaded i in the plaint; < — . 


(d) This court has no jurisdiction to try 
this suit. SEA 


(e) The plaintiff has no cause er action. 


The written statement is varified by. one J. C. Brown who 
also signed it as the constituted attorney qf thé defendant. 


The bil of lading shows that 5 drums .of Phenol 
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` CryStals weighing 22 Cwt. had been put on board the steam- 

' ship'Maria L' at Bombay and thit the drums being dented 
the contents were liable to leakage. The freight paid was 
Rs. 35/3/-. The consignor was Messrs M. Tribhovandas 
& Co and the goods were deliverable to their order, The 
only clause in the bill of lading which needs consideraticn is 
the following :— 


"The company will not be accountable for 

. gold, silver, bullion, specie, jewellery.precious 
stones, planted ware, or other valuables, or 
beyond the amount of Rs. 500/- for any one 

e package or relatively for any portion thereof, 
unless a declaration of the value of such good 
has been made prior to shipment and a special 
shiping order granted for same, with which 
the bill of lading will correspond. A wrong 
description of contents or false declation of 
value shall release the company from all res- 
ponsibilities in case of loss, seizure or deten- 
tion, and the goods shall be charged double 


9 


freight on the real value.. ... i 


Amqng the documents disclosed are the following important 
ones. On December 1948 Messrs. Manshukhlal Tribhovardas 
& Co., made out an invoice for the said goods wherein their 
value was stated to be Rs. 3093/12/- the freight and other 
charges shown in the invoice amounted to Rs. 60/15/-. Teus 
making a total of Rs. 3,154/11/.. It is not disputed that the 
steamer “Maria L' reached Calcutta on January 6, 1949. The 
Plaintiff did not get the goods which is shown by the issue of 
a short certificate by the Commissioners for the Port of Cal- 
cutta “bearing date February 8, 1949 addressed to Messrs, 
A. K. Sarkar & Sons. The plaintiff must have addressed a 
letter to the defendant on February 21 which is not to be 
found among the documents disclosed. On March 2, 1949, 
the defendant referred to the said letter from the plaintiff and 
informed the latter that is Calcutta Agents were Dc minion 
Trading Co. Lid 15/16, Howrah Bridge Road, Calcutta and 
they should, be contacted in tbe matter referred to by the 
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plaintiff. On March 7, 1949 the plaintiff wrote to “the | 

Dominion Trading Co. to ay that the consignment of 5 drums : 
of carbolic acid shipped by Messrs. M. Tribhovandas & Co. 
could not be traced or delivered to them as would be evi- 
denced by the short certificate issued by the cothmissioners of 
the Port of Calcutta on February 8, 1949. The plantiff 
stated further that the cast of the drums as per original 
invoice of suppliers was Rs 3,154/11]- which together with the 
bill af entry charges came to Rs. 3,174/11/-. On the same 

day the plantiff addressed another letter to the Dominion 
Trading Co. Ltd preferring its claim for the said 5 drums as 
perbill No 320 enclosed with the letter. Apparently the 
plaintiff did not get any reply to this letter from the Dominion 
Trading Co, and on April22, 1949 wrote again to the said 
agents stating that no reply had been received regarding the 
settlement of its claim. This letter met to better fate and On 
June 3, 1949 the plaintiff addressed yet another letter fo the 
Dominion Trading Co Ltd. and threatend to place the 
matter in the hands of its solicitors for the early realisation of 
its dues. On July 2, 1949 one Mansukhlal M. Mehta, an 
alvocate, took the matter up on behalf of the plaintiff and 
wrote to Dominion Trading Co. to the effect that unless pay- 
ment of the amount of Rs. 3,174/t1/- was received within 7 
days the plaintiff would be compelled to take legal action. 
This letter was replied to by Dominion Trading Co. on July 
5 wherein it was mentioned that *tracer report" from CocHin 
was awaited and as soon as the same was received Mr. Mehta 
would be contacted. On August 3, 1949 the plaintiff sent a 
notice under registered cover to the defendant at Bombay te. 
effect that it had been informed by the Dominion*Trading 
Co. Ltd that tracers had been received from all stationg and 
that the said agents should be requested to issue a cheque for 
Rs. 3,174/11]-. This was followed by a letter from Mr. Mehta 
the advocate, to the defendant on Augst 10. On August 18, 
I949 Messrs, Dominion Trading Co. Ltd. wrote to the plain- 
tiff to say that its case was being thoroughly investigated by 
its principals the defendant and as soon as anyeinfoimation 
was received from the latter the plaintiff would be informed 


about it, This letter as alo the letter of July 5, 1949 are signed: 


Yol. 100 | HIGH COURT 


by J. C. Brown the signatory to the written statement in this 
‘case. On August 22, 1940 Mr. Mehta*wrote to the defendant 
again pressing the plantiff’s claim for Rs. 3,174/r1/-. This 
was replied to by the defendant on September 1, 1949. In 
this letter complaint was made that the plaintiff and its Law- 
yers were addressing diverse letters “without giving sufficient 
time to tha company or its agents for making proper scrutiny 
and that the agents had to make proper enquiry with different 
agents" and until satisfactory replies were 1ecejved to such 
enquiries no decision could-be arrived at with regard to the 
claim. On September o, 1949 Mr. Mehta wrote to the defen- 
dant to say that although more than 6 months had passed 
since the plaintiff had preferred its claim for Rs. 3,174/11/. 
nothing had been done. To this the defendant replied on 
September 29, 1949 to the effect that no steamship company 
woul be prepared to pay any claim without going into details 
to asceftain whether the cargo were correctly shipped from 
the port of shipment, whether it was correctly landed at the 
port of destination and whether prior to shipment or after 
landing of the cargo any theft had taken place-for which the 
carriers were not liable. Further correspondence went on 
between the parties in October and November 1949. On 
November 23, 1949 the defendant by a letter signed by one 
of its Directors informed Mr. Mehta that the decision with 
regard to the matter had been delayed owing to the transfer 
of the defendant's agency from the Dominion Trading Co. 
Ltd.to East India Shipping Co. Ltd and that unless the new 
agents were fully acquainted with the facts it would not be 
possible to deal with the plaintiff's claim. On November 25, 
1949 the Bast India Steamship Co. by a letter signed by Mr. 
J. C. Brgwn wrote to Mr. Mehta tosay that steps were being 
taken to get all documents forwarded from Dominion Trading 
Co. Ltd. to itself and unless the same was scrutinised no 
suitable reply could be given. On December 29, 1949 Mr. 
Mehta wrpte to the defendant to say that the change of agents 
at Calcutta Was one in name only as Mr. Brown seemed to be 
the common executive for the past as well as the present 
agents. On Janufry 31, 1950 Messrs. S. R. Mehta € Co. 
Solicitors for tite plantiff, sent copies of! relevant correspon- 
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dence to the defendant company and gave notice that unless. 
the sum of Rs 3,174/1 1/- was paid within 21 days steps 
would be taken for the company, This was replied to by 
Messrs, Kanga & Co. on behalf of the defendant on 
February 6, 1950 wherein the loss of the drums was admitted 
for the first time ; it was stated that such loss was not due to 
any fault or privity on the part of the defendant, fhrther that 
the goods had nof been shipped at all and the claim by the 
plaintiff had not been made within the time provided for in 
the bill of lading. 


In the premises it appears to me that the defendant was 
trying to hoax the plaintiff all through and the only object 
with which the correspondence was carried on was to ensure 
that there was sufficient lapse of time after the arrival of the 
ship in Calcutta to allow the defendant to put forward the plea 
oflimitation [n July 1949 the Dominion Trading Co Ltd. 
stated that it was awaiting the tracer's report from Cochin. 
This report has not been disclosed. Neither has the defen- 
dant adduced any evidence to show what enquiries it had 
made at any time. The goods were shipped at Bombay and 
had to reach Calcutta within a few weeks in the usval couise 
of things. It is not unlikely that if the ship called at ifterme- 
diate ports the goods belonging to the plaintiff might through 
oversight, have been landed at any of such ports and, if so, the 
defendant would be certainly excused for taking steps to Insti- 
tute enquiries with regard to the matter ; if for instance, the 
goods had been landed at Cochin, through mistake the defen- 
dant could certainly get them forwarded on to Calcutta by a 
later steamer and offer delivery to the plaintiff wheh the same 
were received in Calcutta I cannot imagine why it shoud 
take the defendant or its agents several months to conduct 
enquiries in the matter and make up its mind whether to 
admit the loss or not. The extent to which the defendant 
was prepared to go is apperent from the letter of Kanga & 
Co. wherein even the shipment of goods was denied. 


Kd e 
This issues raised in this,case were :— 6 


ES [4 
1) Is the suit imitation ? | - 
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-2) Has this Court jurisdiction to. try this suit ?.. 

3). In any “event, is. the plaintiffs «entitled. to. claim more 
than Rs. 2,500]-, that is to say, at the rate not excluding 
Rs 500/- per each drum ? - pu e 

4) To what. relief i is the plaintiff entitled: 

The plaintiff examined two witnesses, , The first was. one 
Keshablal Joy Khanderia. a partner, of the. plaintiff firm. He 
‘said that his firm had consigned 5 ‘drums of carbolic eic caia 
crystals by S S. “Maria L'on December 4, 1948. . He proved 
the invoice No. 313 ‘and tendered the bill of. lading which was 
marked Ex 1. In. cross- Examination, he said that the plaintiff 
had paid Rs. 35154/11/- and at the time when he purchased 
the goods from Bombay the market value was about Rs. 1/8/- 
per lb. `` He admittcd that the date of the jetty challan in this 
case For the plaintiffs goods. was the toth January 1949 and 
that be knew further that jetty challans were issued after the 


arrival of the ship i in port. He also admitted that the, hip had 
reached Calcutta of January 6, 1949. 


The second” witness on behalf of the plaintiff. was one. 


Gobardhan Das who was'employed as a Survey Clerk and 
‘Tracer Clerk in the Indian Steamship Co Ltd. He said that 
he Had beon i in the shipping line for over 30 years, Tracer’s 
reports according to this witness would show whether any 


goods were landed in excess at any port and would enable the - 


steamship company to locate where any particular consign- 


ment of goods was pers if not found ^at their proper 


destination. pi x : 
: ‘The issue as to jurisdiction was not pressed and. therefore 
the énly two issues in this case are :— 
I) Is the plaintiff entitled to claim more than Rs 2,500/- 


in view of the clause in the. bill.of aes set forth. 


above 7 and ta can 

ND Is the suit barra by.: limitation. in as. ditiis as it was 
filed, (ON, April 3. 1950, nearly 15 months after the 
, arriyal of the steamer in, Calcutta. toam ` 
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As regards the first point, it’ seems to’ me that thé défen- $e 
dant's contention i is sound: Learned counsel for the ` plaintiff. . 


contended that the words “or beyond the: amount of Rs. 50o/-. 
for any one package" should be read ejusdem generies with the 
words which precede this' expression, namely, “gold, silver. 
bullion, specie, jewellary etc. ^ He argued that unless “the 
goods could be described as valuables of the nature of gold, 
silver, bullion’ etc., this ‘clause would’ not be attracted.. I can- 
not accept this Contention: “If the word ‘or’? had not appeared 
before the wotds “beyond the amount of Rå, 500/- for any one 


package" the contention of the learned counsel would - certainly ` 


be one of substance but the: expression “or beyond the amount 
of Rs 509/- for any one package” to my mind” goes to show 
that the goods need not be of the uature of gold, silver, bullion, 
specie, precious stones, platedware etc. or other valuables of a 
like nature. In my view the words “or other valuables" should 
be construed ejusdem generies with the words “gold, Silver, 
bullion etc. ”, but the expression “or beyond’ the amount of 
Rs. 500/- for any one package? stands out separately and 
must be construed irrespective of the occurrence- of the words 


- gold, silver, bullion etc. “In. the preceding part of the sen- 


tence. and any páckage which exceeded Rs. 500/- in value 


: would, according tothe terms’ of this bill of lading, Shave 


to be declared specially and a special shipping order obtai- 
ned. This, to my mind, will reduce the plaintiff’s s claim 
from Rs 3174/11- to Rs. 2500] . Md 


- p regards the point of lusdiition it was argue by Mr. 
Mookerjee, learncd counsel for the defendant . that this was 
unlike a case of con-ignment of goods by rail and decisions 
with regard:to non-delivery of goods consigned A rail ought 
not to apply to a case of goods shipped ' by" a particular 
steamer and covered by.a bill of lading, He argued that 
when a bill of leding was issued it showed that the goods 


_had to be carried by that particular steamer and normally 


the terminus a quo for the determination of .theeperiod of 
^ 
limitation. is the date "when “the - Ship. reaches _jhe port of 
Calcutta. J must say that there is a. good' deal of force in 
this contention and if ‘the steamér ‘was fot to wall.at any, 
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intermediate ports one would expect the goods to be delivered 
in Calcutta soon after the ship arrived here on its journey 
from Bombay. The same rigid view ought not, in my 
opinion, to be taken where the steamer calls at intermediate 
ports and the Steamer Company itself refers in its corres- 
pondence to tracer reports from these stations being awaited. 
Mr Bose, learned counsel for the plaintiff, contended that 
in view of the decisions of different High Courts including 
this Court, limitation cannot be said to run in a case like 
this until the carrier intimates that the enquiries were at an 
end there was no hope of delivery of the goods. He referred 
me in particulas to two decisions of this Court. In the case 
of Raigarh Jute Mills -Vs- Commissioners for the Port of 
Calcutta (1) a consignment of jute loaded in wagons at 
Calcytta for delivery at Raigarh was not received by the 
consignee in full. “The goods were consigned at Rathtola 
station in Calcutta on 2nd February,1944 ‘Three of the 
wagons carrying the jute reached Raigarh on the 16thFebruary 
but the fourth wagon never reached there and the goods 
loaded in this wagon were never delivered. This was 
followed by correspondence between the consignee and the 
Railway Company and the Commissioners for the Port of 
Calcutfa and the Railway Company and the Commissioners 
put the matter off from time to time saying that the 
plaintiff’ s claim was receiving attention. Delivering judgment 
Geutle, J. observed : ' 
“No time for delivery was specified. 
. Transit of goods on railways, more parti- 
cularly during the war period, is subject to 
delay and goods handed to a railway in one 
. bulk are frequently delivered by instalments 
spread over a considerable pericd. In such 
delivery it cannot be said that the railway 
is in default of its obligations by failing to 
deliver the whole at one and the s'me time. 
When one consignment is loaded in several 
Segons, they do not always reach the destina- 


(1) (1947) A. T, R. Cal 98 
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tion atethe same time but often one wagon": 
travels quicker and its contents are delivered 
before the others arrive. When that occurs, 
if a. suit were immediatelyinstituted, after 
arrival of one of several wagons, for the 
balance, it would be met witha plea that 
a reasonable time for delivery had not 
expired and the action was premature e 
His Lordship was unable to follow the decision in Gopi 
Ram Gouri Shanker -Vs- G. I. P. Railway (1) to the effect 
that the time when a whole consignment ought to be delivered 
is the date upon which the major portion of it arrives at 
the destination. In dainarain-Vs- The Governor General 
of India (2) Chakravartti,] as he then was, referred to the 


above judgment of Gentle, J. as also judgments of other High 
Courts and observed :— 1 | . 


“This impressive array of authorities 
seems to me to establish beyond doubt that 
the time “when the goods ought to be 
delivered” within the meaning of col.3 of 
Art. 31 is not the time when they should 
have been delivered in the normal course, 
at least in a case where there is no time 
fixed for delivery, but the time when they 
ought to be delivered according to the súbse- 
quent premises by the Railway which OPDE 
the parties that it is carrying on enquiries.” 

iReléterice may also be made to the judgment of Govind 
Menon J. in the case of The Governor General in Council - Vs- 
Messrs. Khadi Mandali, (3) where his Lordship fpllowed 
Palanichami Nadar -Vs- Governor General in Council (4) 
referred to with approval by Gentle J. in the case of Raigarh 
Jute Mills -Vs- Commissioners for the port of Calcutta (5) 
and other.judgment of the Madras High Court and came to the 
conclusion that the starting point of limitation under Art. 31 of 


. 
(1) (1927) A. 1. R. Pat. 335 (4) (195 A.l R. Cal. 462 
(3) (1950) A. I. R. Mad. 438 (4j (1946) A. I. R. Mad. 33 
(5) (1947) A. I. R. Cal 98 
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. the limitation Act:was:the: date; when. the Railway Company 
finally stated that the goods could'not' be: delivered. 


I do not propose to examine-the authorities cited in these 
cases most of them are to the effect that unless the Railway 
declared itself unable to deliver the goods or refused to 
deliver them limitation. would not.begin to,run under. Col, 3 
"Art, 3r, although a: discordant ,note has. been-struck in some 
cases. The point came up for consideration in a recent Full 
Bench case of the Punjab High, Court Dominion of India -Vs- 
Aminchand (ry This -judgment was. not cited at the bar 
inasmuch as it was:not available atthe time when the suit was 
heard. This decision tekes not practically of all the leading 
judgments of different High Courts on Art 30 and 31 of the 
Indian Limitation Ait: -In the .opinion.of the Full Bench. 

. “No inflexible rules.can be laid down as 

. to when the. goods ought to be delivered in 

a given case when time: is not.expressly or 

impliedly’ fixed by a, contract, between the 

parties. "The Court: must «decide the reason- 

| able time within which the consigned goods 

ought. to have been delivered having regard 

to all- the circumstances ‘of the; case and 

evidence before it and'then fix that-date as 

“the date from. which the limitation under 

. “Art. 31 should. start. The carrier is liable 

to deliver the goods as a bailor at the. proper 

time (S. 161 Contract Act) which is the 

“ same thing as reasonoble time.. Any delay 

which is attributable.to:the-.carrier’s negli- 

gence or unreasonable conduct. cannot be 

taken. into consideration, while any delay 

however protracted if due to causes, beyond 

the carrier's control or if caused or contri- 

buted to by the consignee, should be: taken 

e into consideration in deteiminig reasonable 

x time.” . 

The learned Jugges however concurred in saying that :— 


+ @ (Qj (1957) A.1.R,Punj 49F B. ^ 
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Civil ' “The words ‘when the goods ought 
1957 to be delivered? cannot be construed to 
eu mean when the carrier express its inability 


to or refuges to deliver the goods. * *  * 
This construction does not appear to be 
inconsonance with the intention of the 
legislature.” ; 
It was further pointed out that if this view was taken then 
the starting point of limitation would be different in the case 
of non-delivery from that in the case of delivery and— 

*It will be against all recognisede cannos 
of construction of statutes to construe these 
words in different sences in.the same Article 
when there is nothing in this Article to 
suggest that the words have been used in 
different senses in the third column of Art 
31 as far as they are applicable to suits based 
on late delivery or suits based on non- 

| delivery.” : 

If the matter were resintegra or if there were no Calcutta 
decisions on this point I would be inclined to adopt the 
reasoning of the Full Bench of the Punjab High Court but 
án view of the decided cases of this Court I do not think that 
it would be proper for me to take a different view even on the 
face of the dictum of the full bench of the Punjab High Court 
that the rule of stare decisis should not stand in the was of 
proper interpretation ofa statue. Ican only hope that the 
matter will come up before a full bench of this Court and if 
and when that happens our Full Bench will decide the qu€stion 
for future guidance. I cannot but follow the judgments of this 
court and in view ofthe matter I hold that limitation cannot 
be said to run solong asthe carrier writes to the claimang to 
say that it is making enquiries in. the matter and does not 
admit that the goods are lost. After July 1949 the carrier or 
their agents were certainty waiting to see what the tracers 
reports from intermediatet ports would reveal and úntil July 
1949 at least it would appear that the carrier was not prepared 
to say that the goods could not be delevered and if "that date 
be taken as the starting point of limitation the suit js well 
within time. In view of the above the answer to the issue are 


S. Küshal Chand & Co. 
Vs. 
Sree Ambica Steam 
Navigation Co. Ltd. 





© G. K^ Mitter, J. 


. as follows : 
g I. The suit is not barred limitation. : 
. 2. , This issue was not pressed and I hold that this cour 


has jurisdiction to try the suit. 

3. The plantiff cannot claim more than Rs. 2360]- 

4. The plantiff will be entitled to a decree for Rs. 2500/- 
with interim rest at 6 per cent, interest on judgment at 6 per 
cent and costs 


S. R. Mehta £Co : Solicitors for te Applicant, 
T. C. Pyne : Solicitor for the Defendant 


R.N.C. Suit decreed in part. 


n e 
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The West Bengal Premises Rent Control (Temporary Provisions) Act, 
1950—Section 13 (a)—Scope—Liability of sub-tenant to pay areas oj 
. rent—when starts. - £ - E 

The language of Section 13(2). of the West Bengal Premises Rent 
Contro? Act, 19,0 makes’ it clear that a$ soon as the ‘landlord: “gets a 
decree against the tenant, determining his tenancy, the sub-tenant steps 
into the shoes of the tenant on the terms d conditions"on which he 

was holding under the direct tenant. | À nq nia cs 
It follows from this that the liability of the sub-tenant “to pay arrears 
of rent starts mot from the date of recognition of him by the landlord 
ak the direct tenant but from the date’ when the tenaricy of thé first 
degree was determined the landlord by a decree. Even if the sub- 
tenant has paid rents to the tenant for any period subsequent to the date 
of the decree, he cannot plead ‘Section 50 of the Transfer of Property 
ct ‘in defence: "The contractual tenancy as between the tenant and the 
b-tenant is determined by the ejectment decree against the former and 
statytory tenancy springs up in its place and stéad as “between the land- 
lord and the sub-lessee by virtue of the operation of Sub-section (2) of 
Section 13 of the Act. g 


Application by. landlord for revision of an order under 
Section 14 (4) of the Act. 
The material facts will appear from the judgment— 
Shyma Charan Mjlfer for the Petitioner, — 


Amar Prosad Chakravarty for the opp. Party. 


The Judgment of the Court was as follows: — 

Debabrata Mookerjee, J.:—This is a petition for revision 
of an order made by a Learned Judge of, the Calcutta High 
Court. of Small Causes on the grd June of 1955 under 
«Section 14 (4) of the West Bengal premises Rent Control 
(Temporary Provisions) Act, 1950. 

e The facts giving rise to the application are briefly this: 
Premises No. 46, Macleod “Street which belongs to the peti- 
tioner was in occupation of tenants. A suit for ejectment was 
instituted (being Suit No. 1296 of 1953) against two joint 
tenants which was decreed on the 1gth of May, 1953 corres 
ponding to the 5th of Jaistha 1360 B.S. In execution of the 


S Civil Rule No. 2230 of 1955. 
rd 
. . e 


PI 


Gosto Behari 
Majumdar 


v: 
Balai Lal 
Bhowmick 


-Debabrata 
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decree, the petitioner obtained delivery of possession except . 
a part of the premises in occupation of the.opposite party who 
claimed to be a sub- -tenante ünder a tenant Against whom the 
decree had been! made.’ Aia matter of fact the opposite party 
resisted the petitioner in his attempt to obtain possession with 
` the result that an application had to be filed under order XXI, 
rule g7 of the Code ‘of ‘Civil «Procedure: That application 


Mookerjee, J. having been contested, by. the .present petitioner it was- heard 


‘and’ disposed of after taking 'evidence.- In the. course: of. the 
hearing of, that—application on the grd óf Maj, 1954; the 
Plaintiff petitioner is said to have recognised, , the opp party 
“as his direct tenant in respect of the’ room in his occupation 
at the rate of Rs. 20/- per: month.. Thereafter a Suit for 
; Ejectment ‘was brought by the. ‘petitioner against the. opposite 
party’ (being, Suit No. 1964.0f 1954). on ‘the grond of default 
"of payment of accumulated drrears of rent. An application 
undér 14(4) of the Rent ‘Act was ¡also mide’ ,Dy the pétitioner 
_ Praying. ‘that - the. opposite party might be called . "upon to put 
jin :the, arrears of: rent, and the current deposits: "by certain dates 
‘ to-bé naméd by’ the Court-on. pain. of the defence being Stuck 
off. This application was heard and the Learned: Judgé made 


“an order on the grd “of. June; 1955 against which this: ‘Rule is 
directed. set Donn 


The- Leariied' Judge held: that since; the ‘petitioner: recog- 
nised the opposite -party as his direct. tenant on and from the 
8rd of May, 1954 the latter was obliged " to make the’ deppsits 
in respect of fent accumulating ` on and ‘from that date, in 
other words, the implication of the finding reached..on the 
Learned Judge was that the opposite party was not a tenapt 
‘“within the meaning of the: Act at^ any “time. prior tó^the grd 
“of May, 1954. In'this. view -of the :matter it. was directed: that 
the ‘opposite party should: make 4 deposit. ‘of the arrears, of, rent 


"calculated -only - from. grd.of -May,‘1954 deducting: a-sum ef 


Rs. 164 for which credit was ‘claiéd on;thecground that sum 
- represented an amount of.tax ‘payable to the corporation which 


- the opposit party. was not: obliged to pay but. had in fact ‘paid. 


‘Fhe petitioner’ does not .challenge this part of, the..order; of . 
“the Learned: Judge; in other. words the rebate. allowed is not 


sought to be disturbed .in this application.. 


The point which Mr. Mitter raised ‘in this Route is whe- 
ther the Learned Judge was right -in- holding that sinee the 


a 
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petitioner,—‘récognise’ ;the opposite - party, as,,a, direct, tenant 
only on the grd. of May, 1954, thé opposite party can: not be 
called. upto, pay the.arrears for any time, prior, therejo.. This 
view, it is argued, is erroneous and, reliance was placed on the 
provisions. oftsub-section ,(2); of Section, 13 of the; Rent Act 1950 
for the purpose; of showing. that the Learned Judge misdirected 
himself. in holding, that, the opposite party. was, not liable to 
. pay ‘arrears, for any time; prior, to the date, of alleged—recogni- 
tion of subtenancy that is to say, the 3rd of May, 1954n I think 
there, Js considerable substance in this contention. , , | <, 
: Subsection (a) of Section 13; in; so far'as it is:relévant to the 
pesentpürposé; provides that where any . premises ‘or ‘part 
thereof’ have*been of has been'sub let by a' tenant:of the ist 
décree and ‘thé sub. leasé is binding lon the ‘Landlord, if the 
tenancy "of such’ tenant is' lawfully ‘determined by virtue of a 
decree obtained by à Laiidlord by ‘reason" of ‘any “ground other 
than ‘thatspecified in’ Clatise (h)' of thé proviso to sub*section (1) 
of Sction''12"of the! Act' the sub leasee Shall be ‘deemiéd to. be 
a tenant in téspect of such' premises or part, as the case may be, 
holding. directly under the Landlord! of ‘the tenant whose 
tenancy has Deed determined, ‘on ' terms’ and ‘conditions’ on 
which the sub lease Would ‘have held under the'tenant if the 
tenancy of the latter bad, not- been’’so'-determined. ‘It seems 
‘therefore Teásonably clear that what the- legislature intended 
to provide is that the sub’ tenant would’ step: into the shoes of 
the tenant’ directly a decree is imade” ejecting the latter from 
, the tenancy in question and the’ subtenant will. ber entitled ‘to 
hold the ¿ub-léase under the terms and conditions under which 
he was holding under the direct tenant, whose tenancy has been 
‘determined. -, 


. c The question then arises whether in ‘circumstances such 
“as thése it'could be said that the so called,.recognition or ack- 
nowledgement'of a sub-tenant' with effect from the 3rd of May, 
1954 will have the effect of modifying the provisions. of Sec- 
tion 13(2) which I have read. It has been argued that the 

, conduct of the petitioner in acknowledging the opposite party 
as a sub-lease on and from the srd of May, 1954 amounted to a 
waiver on this point in as. much as by the mention of a parti- 
cular.date as'the date-on which the petitioner recognised the 
opposite party, the petitioner disentitled himself to any Tent 
which otherwfse would have been lawfully payable to him on 

. e 


a 
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‘account of the sibi dicit, e ÁS. far as 1 cah see waiver would 
imply the notion’ of à right accrued’ and giveli up which appears 
to me' to’ have Béén put óüt öf cominissión iri circuínstances 
such’ às thesé colitemplatéd ‘int Séctión íg(à) df thé ‘Rent Act. 
Operation of Súb-séctión (2) has thé effect: of "making the sub- 


tenant E direct tenait as‘ sóoh ‘a8 a decrte is passed by which 
‘the’ teñancy of the ténant is détérmined. If that is the coirect 
Position i in law, ther it must bé held that thé législature thought 


it fight to lift case such as these out of the region of Contract, 
and it was fever intended that rights atid liabilitiés In such 
cases should be left to the will of the parties. The words used 
in Sub-section (3) of Section 13 are significant, . “the sub Jessee 
shall bé, deemed to be a tenant". In these circumstances, even 
if the opposite party had paid rents to the tenant against whom 
the decree in ejectment has been made or any period subse- 
quent.to the date of the decree, I do not think he can plead 
ih defence to, this action Section 5o of the "Transfer of Propexy 
Act. "The contractual tenancy- as between the tenant and the 
süb-tenant is determined by the. ejectment decree against the 
former and statutory tenancy springs up in, its. place and stead 
between the Landlord and the sub-lessee by virtue of the. opera- 
tion of the Sub-section (2) of Section 13 of, the Act. „It must 
therefore be held that however hard it might be the opposite 
party. if, of course; his plea be true 'that he is being compelled 
to pay twice over.there may be sympathy for him; but in yiew 
of the clear provisions of Sub-section (2) of Section 1 3. there ` is 
no ‘Kelp and he must be directed, to pay the arrears in respect 


of his tenancy to the petitioner Landlord on and from the dafe 


of the decree, viz., the 19th of May, 1953. 


The result therefore is that this Rule is made absolute and 
the order of the Learned Judge is modified to the,extent that 
tlie - -arrears ‘will have to be paid às calculated from the, 19th 


f ‘of May, 1953, tlie date of the decree and not from the grd, of 


May, 1954 the date of so called Keng Hoh as directed b$ the 


Learried Judas: Eee 


"The ule is disposed of accordingly. In the circumstances 
of this case, there will be no order as to costs. 


Rule made obsolute, 
Order made: 


a . 
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eo gqipb osa c y h iioi ka Martita CÓ s 
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PUE NUT pire Mr: Jis tice? JÈ P. site ce 
sq. oca a3 WING Las ets ; 


ud fuf gr indi Mr. Justice S; Keno PR eos auo 


ues ved. d 
E 


NON a ii H TET yide ES O 
'- BHOLANAT RAKSHIT E 
s Mura E RS f ud 4), t 
OEN, ; 8 IS WES Sw pu zi NG 
d IRE ale PM BIS WES xi ES: Y A : 
Anis AA On: “the..' date: roa S sued: 


E „adjourned with ournment | vr Accused, absent, on, the ourncd 

" daté— Distress Pici for ‘non- ndene eben e ae ‘and 

* warrants of. arrest: issued fagainst . accused: issued —Prósecütión iwitnésses 

discharged —Oder, far. men costs if legal Code.:of, C Criminal 

Procédure' (Act of Y. 1898) Sett 

tides cet at "ey, ee wen bolas vue 

en, accused is, absent and the case m ust, necessarily. be adi urned 

to MC lis attendance, thé Magistrate has no power to order ad ipare 


ment. costs: as,-against . him ‘under Séction ' 344 ‘of : the Code of Criminal 
Procedure. 


ibo gh eut a Ran ga * PE jin TEE 
*Ichab ‘Sheikh x. Khirdde Kumar M reférred- to. CERE 
"due" drda do Bal ofiient! costs being without ‘juridliction,’ the 
subsequent. orders: for issue ¡of ;distress warrants and discharge of prosecu- 
tion witnesses must be set aside. 


sum. a) x mtd quu RU 


; Applicióón in revision" by: the accused: as ts 
- The inátéñial facts will appear ffon the age 


n 


"gs. Mukherjee; Kishoré Mukherjee: and “Sama? “Ray 
e Chaudhury for the Petitioner. 
Prasun; Chandra .Ghose. for, the Opp. Party. |. 
' The judgment of the:Court was, as, follows. . ... 


Fa P. Mitter, J The petitioners who are, dogused i jn a 
case. under „Sec. 323 LP.C. , pray for setting. “aside. an “order of 
the trial Court. discharging prosecution witnesses béfore their 
cross-examination and, in the alternative, for transfer. ot the 
case to sorhe other court. , ; 


st 


ow the goth December, 1955, the date ‘fixed for'the' appear- 
ance of the accused, petitioner Bejoy Rakshit' was present but 
Bholanath : and Satya Kinkar' were ábsént én: thé ground of -ill- 
ness. För éàch “of! the: abséntée “accused was filed a medical 
«certificate with a prayer fór an adjourrinient." Bholanath was 
“said to be E from porunionis, aiid Satya : Kinkar: was 


* Criminal Revi n Case No. i of 1956. 
(1) (1944) pr N. 684. 





Bisweswar 
Rakshit 


J. P: -Mitter, J. 
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thé prosecution y witnesses who: were’ in 'atténdance;" 
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alleged to have been, suffering. from, typhoid. The complainant’s 
version was that both the ‘accused’ were’ Bale and hearty, and’ 
the learned Magistrate was; of the. view; that;the physicians who 
gave the certificates were not reliable. Why the learned 
Magistrate regarded: the physicians ‘as unreliable we cannot say? 
The learned Magistrate, adjourned, the case to..13th January, 
1956, but awárded Rsi ENS 'as'adjouüént costs against the 
accused. On the next, date, viz. 13th, January, 1956, all the 
petitioners were absent: “Two of ' them, Bholanath and Satya 
Kinkar, were; said to be; still. ill; thesother accused ¿Bejoy was 


[voL. 100 
[Ud dr 


. said "to" be' then. mourning the: death'of his father. Further 


medical certificates by other physician’ s" were produced: on. that 
day but’ the'Jcarned Magistrate’ again’ disbelieved. the. accused's 
version and called upon the defence Muktear? to cross-examine 
“The learned 
'Muktear: having: déclined ‘todo so, ithe: ‘learned : Magistrate dis- 
charged all the prosecution witnesses and fixed thé soth 
January, 1956;: for: examination” of ‘the “accused: u/s: 348 Cri. 
P. C. and for arguments. - - As the. adjournment costs, fwarded 
on the previous: occasion remained - „unpaid, | the: learned. Magis- 
trate ordered the issue of distress warrahiis as Well as ‘warrants 
of arrest against the. accused. with~.azbail (of iR. 1,000/- for 
each. Thereafter. the accused, moyed; , the: -learned., Sessions 
Judge for transfer. of the Case u/s. 538, Cri. P. C. This “appli- 


cation was refused. ' f " ; 
trapiüi gh not Cet quA e 


Mr. S. Qu du Le in^the cir- 
cumstances disclosed as the learned: Magistrate. was bound to 
adjourn the case on the first occasion, he had no power to 
order any’ ‘adjournment cósts. Mr. MükHerjee' hàs further 
contended that consequently the- order for the issue * of the 
‘distress warrants for tlie realisation of, the adjoument costs was 
without enn nr aut i 

Mr, Prasun Ghose on behalf of the opposite party*has con- 
tended that the terms of Section 344 Cri. P. C. were wide 
‘enough to. include an order for costs. The question for 


“decision is not whether a Magistrate bas power, under Section 


344 Cri. P.'C. to onward costs but whether, when, an accused 
is absent and the case must necessarily be adjourhed to secure 
his attendance, a Magistrate has any power to ,order' adjourn- 


ment costs. Henderson, J., in the case oÑ Ichab Sheikh vs. 


rit TOY GAUIUCL TLD ATRGOIAN uuT s 
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Khirode Kumar Ghost)” dE “the view that although Criminal 
Jan adjourning à a.;:case;, of; cu/s. y 'SA4 4 Cris PCi the Court 1957 
had powers to make an order fo Or gos, i it had no power eH NE 
to make such 'ánordeti when: Vthe"accused:'a at whose. ‘instance ga de. 
the adjournment was granted,,,was-absent; for the court was - ve. 
in any event, bbund to ‘adjourn the Case. We would agree cg 
with this view and hold that iif this case the learned Magistrate 
had no power to order ony Adjournment costs. Mr. Ghose 
hag referred -us to“the'case of Séw Prosad-Póddar vi: Corporation 
of ,Calcutta(s), for the. view that ; gn. order for cpsts gan, be made 
uis: ri. “PB. Cc This: pro position. is not: questioned; but, 
as we have already obstrved, the^leirned'Mágistráté wd" in the | 
circumstances disclosed, bound to adjourn, the case, and there ; 
"was, no disok awarding’ any, ‘adjourament ; ‘costs. oe Adi 

WE se agb. wl. CDs fan esa [404.72 20 


"The order: obithe learned : Magistrate" dated Athéz 13th 
January? 1956; ‘Would show’ that he; was, of. the: View, that the 
accused had conspired together to delay the hearing of the 
‘case‘and ‘that “for that purpose’-they had “obtained” false” terti- 
ficates from different Physicians. What the ¡basis for such an 
opinion was, we do not know. We think, however. ‘that in : 
the ,Circumstances, disclosed it would: be: better if the trial were 
to- be held, by a learned; Magistrate. «other, than, the. _ trying 
Magistrate. ^ 


J. P. Mitter, J. 


] 
Vo 
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We would, in, the „circumstances, set aside the earned 
Magistfite's s “order “discharging! thé ^ prosecution" Witneliés and 
transfer the, case, from his _ file «to the file, of ,another, learned 
Magistrate to’ be selected. by the Tearned ` District “Magistrate. 
The "order for costs as well as the subsequent “order issuing 


distress warrants, ag set aside. am ANA ngati) 


YX og, Wa trance NB 
In tha resi ag ‘applidation “4s allowed'caná ‘thé Rule 
made absolute. i I . 
Üopnalorniedaina rino adf. obtains o eH 
: ni SOR SEN, 97, 30 sbri Lomincl us; :aiiodvr ei ieget eid 
e e I y i ` 


I agree. 
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Vola gd OA tee yet fu boll iaa ne order bei, 
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The West Bengal Prémises Rent Control . (Tem Provisions) Act 
" (W.B. Act XVII of? miu 144) Deposit of rent’ where “to be 
made, when forum not specified, 


Section 14(4) of the West Premises Rent Control, Act, oid 
does not mention 'the “place where the tênant should &leposit ` rent." Where 
the Court does not specifically Order under the said section as to where 
the tenant should deposit rent, it is open to ‘the’ tenant ‘to deposit rem 
in the Office of the Rent “Controller, unless, of course, there are othe 
circumstances Which would ` invalidate such a deposit. 


Sarah Saul Jacob v. Messrs. Buckingham. Court Limited) refeFred to 


à 


Appeal by the Defendant. 


Suit by the Plaintiff for ejectment of the Defendant 
followed by an application ‘under Section 14(4) of the Ren 
Control Act, 1950. 


The materia} facts will appear from the judgment: — 
Balai La! Pal and Prasanta Kumar Ghosh for th 


Appellant. 


Ganga Narayan Chandra for the Respondent. 
The judgment of the Court was as follows: — 


Renupada Mukherjee, J.:—The only point.involved i 
this appeal is whether the learned Judge of the Court of Sma)» 


*A from Appellate Decree No. 543 of 1954 against the decre 
of Sri gn Roy Choudhury and Sri R. N. Dutta, Judges, Small Caus 
Court, Calcutta; Cónstituting Special Bench in Appeal o. 622 of 195: 
dated 14th of December, 1953 affirming the decree of Sri A. N. C 
vorty, Judge,’ 6th Court of ‘Small Canses Court, Calcutta, dated the 15t 


me; 1953. ` í . 


(1) (1956) 60 C.W.N. 754. ~ 
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. Causes was right in striking out the defence of the appellant 


under Section 14(4) of the West ‘Bengal Premises. Rent Control 
Act, 1950. The point arises in the following way:— 


The respondent brought a suit against the appellant for 
eviction frome certain premises on the ground -that he was a 
defaulter.. An application under Section 14(4) of the West 
Bengal Premises*Rent Control Act, 1950 was made by the res- 
pondent landlord in connection with that case and the court 
Tecorded an order upon that application,on 29th October, 1952 
directing the tenant to deposit rent month by month from 
October, 1952 at the rate of. Rs. 44/3/- per month by the 
15th day of the succeeding month. It is an admitted fact that 
current rent was deposited in. terms of. that order in the office 
of the Rent Controller. A point arose before the trial Judge 
whether such deposit should have been made in the court in 
which the suit was pending and whether. deposit of rent in 
the office of the Rent Controller.should be accepted as valid 
within the. meaning of Section 14(4) of -the’ West Bengal 
Premises Rent Control Act 1950. This -point was decided by 
the trial Judge against the tenant. appellant and he held that 
such a deposit would not be accepted as valid: Thereafter 
the learned Judge struck’ dut the defence of the appellant and 
recorded evidence ex-parte and passed an exparte decree-against 
the appellant. This decree was confirmed in appeal by a 
Bench of the Court of Small Causes and- so, this Second Appeal 
has ‘been preferred by the tenant defendant of the trial court. 


“Mr. Pal appearing on behalf of the appellant contended 
that the point at yissue is covered by a decision of this court 
reported in Sarah Saul Jacob vs. Messrs. Buckingham Court 
Ltd.(1). It has been held by Lahiri, T. in that case that section 
14(4) o$ the West Bengal Premises Rent Control Act, 1950 
does not mention the place where the deposit of rent is to be 
made afid the place of deposit wil] bé determined by the 
court, making the order. In this particülar case the court which 
passed the order under Section 14(4) of the West Bengal Pre- 
mises Rent Control Act, 1950 did not specifically record any 
order as to the forum of the deposit.’ Mr. Pal, therefore, con- 
tended that it was open to the tenant to deposit rent either in 
the trial gourt or in.the office of the Rent Controller. Mr. 


(1) (1956460 C.W.N. 754.- 
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Chandra appearing on behalf of the landlord respondent . 
contended on the other band, that there are indications in , 
Section 14(4) itself which would show, that rent should be - 
deposited under that section in court and it is not permissible 
for the tenant to deposit the same in the office of the Rent 
Controller. Virtually, therefore, Mr. Chandra Challenged the 
correctness of Mr. Justice Lahiri's decision. After having gone 
through the above mentioned case, I am mot prepared to 
accept this contention of Mr. Chandra and I agree with Lahirj 
J., that section 14(4) of the Rent Control Act 1950 does not 
mention the place where a tenant should deposit rent. "Where, 
therefore, a court does not specifically order under the above 
section as to where the tenant should deposit rent, it is open | 
to the tenant to deposit rent in the office of tpe Rent Con- 
troller unless, of course, there are other circumstances which 
would invalidate such a deposit. There are no such circum- 
stances in the present case. That being the case and in the 
absence of any specific direction in the original order passed 
by the Court under Section 14(4) of the Rent Control, Act, 
1950 that rent should be deposited in Court and: not in the 
office of the Rent Controller, I am of opinion that the deposit 
of rent in this particular case should have been held to be 
valid and legal by the courts below. In view of this finding 
I am of opinion that the trial Judge acted without jurisdiction 
in striking out the defence of the appellant and the latter 
has certainly been prejudiced by the decree which was passed 
against him in his absence. 

In view of the proceeding observations I allow this appeal 
and set aside the judgments and decrees of the courts below. 
The suit is remainded to the trial court for fresh hearing. 
The defence of the appellant entered into in the trial court 
is restored. The trial court will now proceed to record such 
evidence as may be adduced by the parties the evidenoe 
recorded in the absence of the appellant being expunged from 


.the record. After having recorded evidence the learned trial 


Judge will dispose of the suit in accordance with law. 
Parties will bear their own costs in this court, but the 
costs of the courts below will abide the final result of the suit. 


Appeal allowed. 
Defence rest8red 
Suit remainded foy fresk trial. 
Ru N. G. ` ` 
e 3 
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Bejore Mr. Justice Renupada Mukherjee 


NARAYAN CHANDRA DAS & ORS. 


V. 


f 
. - KHAGESWAR DAS* 


Land under water for some months every year—Crop grown by defendant 
eu year for more than 1a years—Land demarcated by atls— 
Limitation—BlaintifPs suit for possession if burred. 


Where the disputed land remained under water for some months 
every year but crop was grown on the same every year by the defendant 
for more than 12 years prior to the institution of the suit, it could 
not be said that possession of thé land reverted to the plaintiff as true 
owmer during the period of temporary submergence, especially when the 
Jand yas surrounded by well-demarcated ails. 


The plainuff's suit for recovery of possession was, therefore, barred 
by ‘limitation. ` 
Basanta Kumar Roy v. The Secretary of State for  India(i) 
distinguished. 
Suit for recovery. of possession. 
The materia] facts will appear from the judgment. 
e 
Abinash Chandra Bhattacharyya and Amaresh Chandra 
Roy for the Appellants. 


None appear for the Respondent. 


, The ‘judgment of the court was as follows:— 


Renupada Mukhorjee, J.:—This appeal arises out of a 
suit which is in the nature of a boundary dispute. The 
appellants in this court were plaintiffs in the tria] court and 
the defendant was one Khageswar Das, who died during the 
pendency of the appeal in this court. His heirs have been 
substituted in his place but they are not contesting this appeal. 


> b Dem Appellant Decree No. 989 of 1951, against the decree 
of Sri C. Chakravarty, Additional Sub-judge of Zi Murshidabad at 
Berhampore int Title Appeal No. 169 of 1950, dated the goth of March, 
1951 afeming perire of Sri A. K. Dey, Munsif ist Court, Jangipur 
of the goth June, "1950. : 
© (1) (1917) LER. 44 Cal. 838 (P.C). 


` 
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From the judgmerit 6f*the:courts below it will appear that 
decéased dependant Khageswar Das was the purchaser of C.S. 
Plot No. 43, which lies.contiguous, to the:north of C.S. Plot 
No. 42, which admittedly belongs to the plaintsffs appellants. 
The case of the plaintiffs appellants: in the trial court was 
that they had been dispossessed from a portion of their land 
by the original defendant, who shifted his ail to the south. 

This dispossession is said to have been effected between 1944 
'and 1947. 'The suit was instituted on 31st May, 1949. 


‘ The suit was contested in the trial court by the "Sdn 
defendant whose defence was that he” had been, possessing his 
own land. peacefully for a period of more than 12 years before 
the suit and his land was enclosed on all sides by well-defined 
ails and he never encraoched on any portion. of the land of 
the plaintiffs as alleged by them. There was a local inveti- 
gation in the trial court and according to the report qf the 
commissioner a part of the disputed land was comprised 
within plaintiffs C. S. Plot No. 42. The learned Munsif who 
heard the suit however, dismissed the whole suit holding that 
the plaintiffs were not in possession of any portion of the 


, disputed land within 12 years prior to the date of the insti- 


tution of the suit.. An appeal was preferred by the plaintiffs 
and the lower appellate court dismissed the appeal affirming 
the finding of the learned Munsif on the question of limitation. 
So, the plaintiffs have preferred this second - appeal. - There 
is no appearance on behalf of the substituted respondents. 


Mr. Bhattacharyya, appearing on behalf of the plaintiff's 
appellants, seriously oressed one point for my consjderation. 
He contended that the evidence of both parties would shew 
that the land goes under water for some months ofethe year 
every year and so the Courts below should have held that the 
title of the appellants to that portion of the ‘disputed’ land, 
which‘ appertains -to .their C. S. Plot No. 42, reverts to them 
during the period of such sub-mergence. Mr.’ Bhattacharyya 
contended that the entire suit should not be dismissed on 
the ground of limitation if it is held that the title of the . 
true owner reverts to the property during its temporary sub- 
mergence. In support of his contention Mr. Bhattacharyya 
referred me to a case reported in Basanta KuMar Roy vs. The 

.. eT 
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Secretary of State for India(1). : Mr. Bhattacharyya particularly 
drew my attention to some observations of their Lordships of 
the Privy Council occurring at page 872 of the report where 
it has beer said that limitation should not affect a true owner 
even if the reflooding of the land is'seasonal. In my opiniin, 
the principle' of this case cannot be applied to the facts of 
the present case for two reasons. In the case cited by 
Mr. Bhattacharyya the reflooding of the disputed land was 
no doubt seasonal, but the lànd could noi be cultivated every 
year on account of the seasonal reflooding. In this particular 
case all that has been established by evidence adduced on 
behalf of the plaintiffs appellants is that the land remains 
under water for some months in the year, but it is not dis- 
puted that Aus Crop is grown in the land every year. If at 
least one crop is capable of being grown in the disputed land 
every year, then it cannot be said that possession reverts to 
tbe true owner simply because the land remains under water 
for a few months in the year. 'The second reason why I 
should not apply.the principle of the Privy Council case to 
the facts of the present case is that according to the finding 
of both the Courts below the defendants land including “the 
alleged portion of the appellants land on which he has 
encroached, is surrounded by well-demarcated ails for more 
jhan 12 years prior to the institution.of the suit. Of course 
the plaintiffs contended that the ail demarcating their land 
and the land of the original defendant was constructed only 
four or five years prior to the institution of the suit. That 
case bas not been accepted by any of the Courts below and 
I-am not prepared to disturb that finding in second appeal. 
As the original defendant grew one crop in the disputed land 
every year for more than 12 years prior to the institution of 
the suit and as that land was included within the ails of his 
plot, I must aeree with the Courts below that the claim of 
the plaintiffs, if any, has become barred by limitation. 

The only point raised by Mr. Bhattacharyya in this appeal 
having failed this appeal is dismissed. 

Leave to file an appeal under clause 15 of the Letters 
patent is asked for and refused. 
7 Appeal dismissed. 
R. N. @ 

Q) (pw LR. 44 Cal. 858 (P.C) 
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Before Mr. Justice H. K. Bose, 


ALBION JUTE MILLS CO. LTD., 
© v, o 
RIVERS STEAM NAVIGATION CO. k ORS* . 


The Transfer of Property Act (Act IV of 1882)—Sec. 6 cl (e)—Transfet 
: of a mere right to sue— alidity of—The Indian open: Act 
(Act VII of 1913) —Secs. 153, I53A—Scheme and vesting order under— 
Effect 0f—'Property'—Meating of, under Sec. 153Á4— Suit «or damages 
for breach of contract of carriage—If . transferable. 


The right to-sue for damages for breach of contract of ani being 
a mere right to sue, is not transferable under Section 6 Clause (e) of the 
Transfer of Property Act. 


Nokes v. Doncaster Amalgamated Collieries Ltd.(1) referred to. a 
But if the property in respect of which a suit is brought and alon 
with it the right to sue in respect of such property is transferred, su 


án ass ent is a valid assignment and is not hit by the provísions 
of Section 6 Clause (e) of the Transfer of Property Act. 


The word “pro has been given a very wide meaning under 


i perty’ 
Section 153A of the Indian Companies Act, 1918, sO as to include right 


\ 


to every desctiption covering even a mere Tight to sue, but it cannot be 
said that legislature in ees Sections 158 and 153A intended that the 
Court by. a vesting order could transfer rights and properties which arg 
in law not assignable or transferable. 


The Albion Jute Mills Co. Ltd. brought a suit against the defendants 
for damages for breach of a contract of carriage of goods, i.e. delivery of 
goods in a deteriorated condition. By a scheme of amalgamation sanc- 
tioned under Section 158 of the Indian Companies Act, the whole of the 
undertaking and property and all the assets and liabilities of the Albion 
Jute Mills were transferred to the New Central Jute Mills Co. Ltd. and 
there was a vesting order made in respect thereof. Upon an application 
being made by the transferee Company, i.e. the New Central Jute Mills 
for Being brought on the recotd of the suit as Plaintif in place of the 
Albion Jute A i , 


, ,Held—that the application was not maintainable inasmuch as a mere 
Tight to sue could not be transferred and no transfer of property was 
made in the present case. - 


Suit for damages for breach of contract of carríage of 
goods. 


The material facts will appear from the judgment: — è 
Subhas Mitter, for the Applicant. ~ m 
Amiya K. Basu, for the Defendant. ` x x < 

* Original Side Suit No. 4162 of 1951. * . 


(1) [1940] s All. E.R. 549. 
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The judgment of the Court was as follows: — 


H. K. Bose, 4.:—This is an application by a company 
known as the New Central Jute Mills Co. Ltd. for an order 


. that the name of the company be brought on record as the 


plaintiff in, the suit filed by one Albion Jute. Mills Co. Ltd., 
against Rivers Steam Navigations Co. Ltd. & Anr. and for 
certain incidental reliefs, 


It appears ‘that the Albion Jute Mills Co. Ltd., filed the 
present suit in this court im 1951 against the defendants Rivers 
Steam Navigation Co. Ltd. and Indian General Navigation & 
Railway Co. Ltd., for damages for breach of a contract of 


carriage of certain goods, from Golakunge to Jagannath Ghat.. 


The Albior? Jute Mills Co. Ltd. claimes damages in this suit 
which they allege to have suffered by reason of the goods being 
delivered in a damaged or deteriorated condition by the defen- 
dants who were entrusted with the carriage -of such goods. 
"After written statement and affidavits of documents were filed 


by” the parties, on December 6, 1955, S. R. Das Gupta, J. 


sanctioned a scheme of amalgamation under Section 153 of the 


Indian Companies Act whereby the whole of the. undertaking: 


and property and all the assets and liabilities of the Albion 


Jute Mills Co. Ltd. and Lothian Jute Mills Co. Ltd. were- 


transferred to the transferee company, that is, the New Central 
Jute Mills Co. Ltd. and there was a vesting order made in 


rApect thereof. By the said order of Das Gupta J: (which is 


not binding on the defendants herein, not being’ parties thereto) 
it wag further directed that suits or other legal proceedings 
pending in this Court or in any other Court by or against the 
said Albion Jute Mills Co. Ltd. and Lothian Jute Mills Co. 
Ltd. be continued by or-against the said transferee company. 
„that i$ the New Central Jute Mills Co. Ltd. and thereafter the 
transferor company would stand dissolved without being wound 
up. It is on the basis of this order of Das Gupta, J. that the 
petitioner has applied to this Court for bringing its name on 


the record of the suit in place of the Albion Jute Mills Co. Ltd. 


Mr. Amiya Kumar Basu, learned counsel who has opposed 
this application on behalf of the defendants in the suit, has 
argued ehat the right to sue for damages for breach of contract 
of carriage being a mere right to sue, is not transferable by reason 
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of the provisions of Section 6 Cl. (e) of the. Transfer of Property 
Act and as such, such a right could not be intended to have 
been transferred by the order Which was made by Das Gupta, J- 
on December 6, 1955. It is argued that the order of Das Gupta, 
J. should be construed as not transferring any such right to the 
petitioner and so the application for bringing the name of the 
petitioner on record as the plaintiff is not maintainable. 
Mr. Basu has further contended that the provisions of 0.22 r. 10 
of the Code of Civil Procedure which deal with substitution im 
case of assignment or devolution of interest, are not applicable 
to this case as the petitioner company has not acquired*any 
right in respect of this suit either by assignment or devolution. 
Learned counsel has drawn the attention of this Court to two 
decisions of the English Courts reported in Nokes vs. Doncaster 
Amalgamated Collieries Ltd.(1) and Re "L" Hotel Co. Lid. 
and Langham Hotel Co. Ltd.(3). 


Now, the authorities are clear that the right to recover, 
damages for breach of a contract is a mere right to sue and” 
is not ordinarily assignable but it is equally clear that if the 
property in respect of which a suit is brought and along with 
it the right to sue in respect of such property is transferred 
such an assignment is a valid assignment and is not hit by the 
provisions of Section 6 Cl. (e) of the Transfer of Property act. 


` Reference has been made byaMr. Mitra, Solicitor appearin 
for the applicant to the cases reported in Jewan Ram vs. Ratan 
Chand Kissen Chand(3) and Monmatha N. Dutt v. Mati Lal 
Mitra(4) in which it has been held that where the property 
along with the incidental right to sue is assigned such an assign- 
ment does not come within the mischief of Sec. 6 Cl. (e) of the 
Transfer of Property Act. This is a proposition which cannot 
be disputed but it may be pointed out that there is nothing 
in the materials on record to show that in the present, case 
by the arrangement which had been sanctioned by the “Court 
under the provisions of Sec. 153 of the Indian. Companits Att 
the goods in respect of which the contract in suit was entered 
into and for breach of which the present suit for damages had 


(1) T1940) 3 All. ER r49. A 

(3) [1046] 1 All. E.R. gig. Jg. i 2 
1921) 36 C.W.N. 285. ! 

(3 1938) 33 C.W.N. 614. 
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' been filed are or were in existence at the material time and ` ca 
had been transferred by the arrangement that had been sanc- 1957 
——— 


tioned by the Court on December 6, 1955. ‘Therefore, it appears Albion Jute 

to me that all that has been. purported to have been transferred Mills Co. Ltd. 

by the scheme of arrangement which was sanctioned by the pens 
ii am 

Court is this right to sue for damages for breach of contract Navigation 

and nothing else. It is equally clear that Sec. 153A of the Co. ki OR? es 

Indian Companies Act confers very wide powers on the Court H. K. Bose, J. 

sanctioning a scheme of arrangement or reconstruction under . 

Sec. 153 of the Indian Companies | Act. The word “Property” 

. has been given a very wide meaning under Sec. 153A so'as to 

include right to every description and under such wide defini- 

tion it is possible to include even a mere right to sue as coming 

within such a definition, but the question is whether the 

legislature in enacting Sections 153 and 1 534 intended that the 

Court by a vgsting order made under the provisions of Sec. 153A 

could transfer rights and properties which are in law not assign- 

able or transferable. The majority decision of the House of 

Lords reported in Nokes case(1) which construed practically 

igentical provisions as the provisions contained 'in Section 153 

and 1 58A of the, Indian Conipanies Act has held’ that’ such was 

not the intention. It is true that in the case re orted in Nokes’ 

case(1) the question was whether .a contract o service with a 

Colliery company to serve the company as a Coal miner in their 

colliery, had betn validly assigned by an order which was made 

under Sec. 154 of the English Companies Act of 192g which 

corresponds to Sec. 153A of the’ Indian Companies Act. It was 

held by the. House of Lords (Lord Romer, J. dissenting) that 

an order. made under the companies Act, 1929, Sec. 154, did 

not automatically transfer contracts of personal service, which 

are in their nature incapable of being transferred, and a con- 

tract of service did not, therefore, exist between the appellant 

and the respondent who was a third party to the said contract. 

Viscoupt Simon, L. C., inter alia made the following. observa- 

tions: — 


* "In short, Sec. 154, when it provides for “transfer, 

. is providing, in my opinion, for the transfer of those 
‘rights which are not incapable of. transfer, and is not 
contemplating the transfer of rights which are in their . 
nature incapable of being transferred." 


Ù) [igo] 3 All. ER. pagi 71107 o2 nm 
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The Lord Chancellor, however, made it clear that his + 
judgment was limited to contracts of personal service only 


- (page 555), but Lord Atkin at page 561 made the following 


observation in construing the provisions of Section 153 of the 
English Companies Act: e 


“Indeed, when 1 consider that the Court gets no 
power until it sanctions an arrangemtnt,made under 
Section 153, which must rest on agreement, and that 
there is plainly no right in the parties to agree to 
transfer what they have no right to transfer, and that 
such agreement can give no legal or equitable rights to* 
anyone, I am still further confirmed in my view,’ 

Lord Porter at page 573 remarked as follows: 


“I find myself thrown back upon a consideration of 
the meaning to be placed on the word ‘property’ in Sub- 
section (1) (a) (Section 154). Prima facie, I should not 
expect it to include non-transferable contracts. In truth, 
the word 'property' is not a term of art, but takes its 
meaning from its context and from its collocatidn 
in the document or Act of Parliament in which ft is 
found, and from the mischief with which that Act or 
document is intended to deal." 


Then at page 575, in the concluding portion of his Judg- 
ment, the learned Law Lord summed up in the following words: 


“I may sum up my view by saying that tbe Word 
‘property’ in Section 154, whether considered alone or 
in conjunction with the words 'rights and powers of 
every description', means property with which the 
original company has the right to deal without having 
to obtain the consent of some third party, and I cannot 

v think that the addition of Section 154 (1) (f), —etnpower- 
ing the court to make provision for incidental, conse- 
guential and supplementary matters, is ‘sufficient to 
widen the content of the section so as to include, non- 
transferable contracts". 


In the other case reported in Re: "L" Hotel Co. Ltd. 
and Langham Hotel Co. Ltd.(1) Uthwatt, J. explained the 


` 


~ 
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scope and implication of the decision. of the ‘House of Lords 
in Nokas vs. Doncaster Amalgamated Collieries Ltdi(2) in the 
following terms: | : UE k^ 


T "It is clear that since the decision of the House of 

* Lords in Nokes vs. Doncaster Amalgamated Collieries 
Ltd.(z), an order made under this section (the learned 
Judge was referring to Section 154 of the: Companies 
Act) jn perfectly general terms transfers all the property 
and all the liabilities of the transferor company to the 
transferee company, but does not operate to transfer 
purely personal contracts. At the root of that decision 


. lies the undoubted principle that there is transferred, 


e by virtue of a vesting order made under the section, 
' only such property as" could be transferred by an act 
inter partes" (page 320) ' * T. 

I am inclined to agree with the view expressed in these 
English cases. It appears to me that if the intention of the 
legislature had been to bring about such a drastic change in the 
law, namely, to invest the Court with the power to make orders 
of transfer of non-assignable property under Section 153A of 
the Indian Companies Act, appropriate words would have been 
introduced in the section. 'The section should in my view, 
therefore, receive a restricted interpretation in the manner sug- 
gested by the decision of the House of Lords. Mr. Mitter, how- 
ever, argued that the observations made in the decision of the 
House of Lords should be limited to contracts of a personal 
nature, the right and obligation in respect of which do not 
devolye on the representatives of any parties to the contract 
after the death of the parties, but the performance of which 
is strictly limited to the parties to the original contract. 
Mr. Mitter also pointed out that a right to sue for damages in 
respect of a breach of contract is not a matter of this descrip- 
tio, hpt such a right can devolve on the heirs of a party to 
the contract after the death of the original party. It is sub- 
mitted By Mr. Mitter that it is on the basis that a contract of 
a personal Mature cannot devolve on the heirs or representatives 
of the orfginal parties after their death that the House of Lords 
had given its decision in the manner it had done. But it 


(1) [1946] 1 All. E.R. $19. 
i) [194p] 1 All. E.R. 549. 
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appears to me that some of the observations made by the House 
of Lords in construing the provisions of Sections a53 and 154 
of the English Companies Act are of a general nature and they 
are applicable with equal force to the construttion of practi- 
cally identical provisions as are embodied in Sections 153 and 
153A of the Indian Companies Act. It was also argued by” 
Mr. Mitter that the transfer of this right of suit was effected 
by a vesting order of this Court under Section 153A of the 
Indian Companies Act and as it is not a transfer inter vivos 
but by operation of law Section 6(e) of the Transfer of Property 
Act has no application. But it should be remembered that a 
vesting order as is contemplated, by Sections 153 and 153A of 
the Indian Companies Act is made in order to facilitate the 
amalgamation or in other words, in aid of amalgamation or the 
scheme of. arrangement; but the actual transfer is effected „b$ 
the act of -parties, that is, by the transferor company to “he 
transferee company. The Court merely accords its sanction to 
the arrangement entered into between the transferor company 
and the transferee company. The vesting order does not do 
away with the necessity of the formalities of execution of instru- 
ments or conveyances or other formalities which are necessary 
for effectually vesting the property or rights of the transferor 


‘company in the transferee company. So it cannot be said tifat 


the transfer takes place purely and solely by operation of law. 
'The element of act of parties is also there. 


For all these reasons I hold that the application of the 


petitioner is not maintainable and should be damel with 
cOsts. Certified for counsel. 


C. C, Bosu, Solicitor for the Applicant. 
- Orr Dignam & Co., Solicitors for the Defendant. 


Application dismissed. 
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Before Mr. Justice Renupada Mukherjee. 
HARADHAN KARMAKAR & Ors. 


] x à sio E > e ` 
SUBODH KUMAR BHATTACHARJEE & Ors.* ; 

n 19 uos ta JR a A . ‘ 

West Bengal Premises Rent, Control (Temporary: Provision), Act XVII of 
1950 Section 12 (1) (h) and Explanation—Ejectment of tenant—Question 
of relative advantage or 'disadvaritage——If can be considered as between 
landlord and subtenant. A , 

In an ejectment suit where the landlord claims ejectment on the 
grofind of the“ reasonable requirement, the Court will not consider the 
quen of relative advantage or disadvan in determining the reason- 

leness as to requirement as between a ord and a sub-tenant. The 
result, though: anomalous, follows from the plain words used in the statute. 


Haralal Das v. Poshupati Charan Biswas (1) referred to where (as in 
the preen case) relief by way of partial evection was sought by the, tenant 
for the first time in second appeal, the High Court refused to allow, the same. 


e Suit for ejectment by. landlord. 


M 


The material facts will appear from the judgment. 


-Syamadas Bhattacharyya, Rabindra Nath Bhattacharyya and 
Benoyendra Deb Rai Mahasai for the Appellants. | 


* Saroj Kumar Chatterjee for the Respondent. 
, Fhe judgment of the court was as follows: 


Renupada Mukherjee, J.— This appeal arises out of a suit 
for ejectment instituted by one Subodh.Kumar Bhattacharjee, 
respondent No. 1 of this appeal for ejectinent of the appellants 
along with some persons from premises No. 13B, Sadananda 


* Ap from appellate decree No. 804 of 1954 agaihst the decree 
of Sri s Chakravorty, Sub-Judge, 1st Additional Court, Zillah 
24-Parganas Aipore in T. A: No. 1149 of 1953, dated the goth April, 
. 1954, the decree of Sri S. K. Ganguly, Munsif, snd Additional 

Court, Alipore, dated 21st September, 1953. PUN A 
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Road, Calcutta. It is not disputed that dependant No. 1 of the 
trial court, Nagendra Nath Karmakar, was the sole direct tenant 
under the above mentioned plaintiff in respect of the above 
premises which bore a rental of Rs. 82/8/- per month. 


The suit for ejectment was based on several grounds, the 
principal of which were that the direct tenant was such a 
defaulter as disentitled him from claiming any protection under 
the West Bengal Premises Kent Control Act, 1950 and that the 
premises were reasonably required by the landlerd— plaintiff 
for his own use and occupation and for occupation by other 
members of his family. Excepting defendant No. 1 other 
defendants of the trial court were impleaded on the ground 
that they were occupying portions of the disputed premises 
either as sub-tenants or as licensees of the direct tenant. ° 


Several sets of written statements were filed by several, 
defendants. Ultimately, however, the suit was contested by 
defendants Nos. 2 and 3 of the trial court whose defence was 
that they were bonafide sub-tenants under defendant 1 and were 
in lawful occupation of a major portion of the premises as sub- 
tenants. They further contended that the plaintiff did hot 
reasonably require the disputed premises either for his. own 
occupation or for occupation by other members of his family. 
These objections of defendants Nos. 2.-and 3 were overruled by 
the trial- court which decreed the suit against defendants 
Nos. 1 to 4 and dismissed the suit against defendants Nos. 5 to 
9 because they were unnecessary parties. Defendants No$. 2 and 
3 preferred an appeal and the appeal was dismissed by the lower 
appellate court which affirmed the findings of the Munsif. So 
this second Appeal has been preferred by defendants Nos. 
2 and 3. 


, The only contention which Mr. Bhattacharjee who appeared 
on behalf of the appellants could urge before me with some 
show of reason was that the question of reasonable requirement 
was not decided by the lower appellate court in gccordence 
with the provisions of law contained in clauge (h).of ‘sub- 
section (1) of section 12 of the West Bengal mises Rent 
Control] Act, 1950 read with the Explanation to the’ above ` 
mentioned clause (h). I shall later on deal with the provisions 
of law contained therein. In the meantime I must say that 


» f - 


v 
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both the courts have concurrently held upon a consideration 
of the evidence on record that the plaintiff respondent does— 
reasonably require the disputed premises for his own occupation 
and for occupation by. other members of his family. It is in 
evidence that there are 15 persofs altogether in the family of 
the plaintiff who live in joint mess. All of them are at present 
huddled together in only two rooms in premises No. 13/2, 
Chowringhee Terrace. It could not, therefore, be disputed in 
the courts below that the accommodation available in premises 
No. 13/2, Chowringhee Terrace is much too small for the 
requirement of.the plaintiff and that the plaintif really and 
reasonably requires the disputed premises for his own occupa- 
tion «and for occupation by other members of his family. 
Mr. Bhattacharjee appearing on behalf of the appellants con- 
tended in this connection that there are as many as 9 rooms in 
. the disputed premises and that the requirement of the plaintiff 
may be satisfied if they are given some of these rooms and if 
the appellants are allowed to remain in possession of the rest. 
No. such case of partial eviction was, however, made out in the 
trial court and I am not inclined to allow this point to be raised 
op the first time in this second Appeal In the circumstances, 
“I accept the concurrent findings of the courts below that the 
premises in dispute are reasonably required by the plaintiff for 
his own use and occupation. ^ ` : 


+ e 


- * "Mr. Bhattacharjee, however, contended’ on behalf of the 
‘appellants that in considering the question, of ‘reasonable 
requirement the courts below have not at all adverted to the 
requirement of the appellant at all. Mr. Bhattacharjee sub- 


mitted that in view of the Explanation to clause (b) of sub- . 


section (1) of section 12 of the West Bengal Premises Rent 
Control Act 1950, the courts below should have had regard to 
the comparative advantage and disadvantage of not.only the 


. landlord but also of the appellants. Mr. Bhattacharjee argued 
* that the lower appellate court has specifically stated in its 


judgment that where a sub-tenant is made a party ip an eject- 


' ment suit, the court need not and should not consider his 


disadvantages in case a decree for ejectment is passed against 
him. This proposition of law enunciated by "the: lower 
appellate court is challenged as incorrect by Mr. Bhattahcarjee 
who submitted that the whole Judgment of the lower appellate 
Court has become vitiated by illegality- in as much as the dis- 
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advantage of the appellants had not been taken in to considera- 
tion. In my opinion, the above contention of Mr. Bhattacharjee 
cannot be supported. Mr. Chatterjee who appeared on behalf 
of the landlord respondents drew my attention to a case 
reported Haralal Das vs. Pashupati Charan Biswas(1) wherein 
it has been held by a Division Bench of this court that in an 
ejectment suit where the landlord claims ejectment on the 
ground of reasonable requirement, the court will not consider 
the question of relative advantage or disadvantage in determin- 
ing the reasonableness as to requirement as between a landlord 
and sub-tenant. It was pointed out in the above case that the 
result, though anomalous, follows from the plain words used 
in the statute. In my opinion, the present.case is covered by 
the authority of the above mentioned case and I am not pre- 
pared to agree with the submission of Mr. Bhattacharjee that 
in refusing to take into account the relative disadvantage of the 
sub-tenant the courts below committed any error in law. 


Mr. Bhattacharjee wanted to distinguish the present case 
from the case reported in Haralal Das's case(1) on the ground 
that in this case ejectment was prayed for by the landlord got 
only on the ground of his own requirement but also on the 
ground of default, whereas in the other case, ejectment was 
prayed for only on the ground of reasonable requirement: of the 
landlord. In my opinion, this distinction is one without any 
difference, because’ the additional ground “for ejectment on the 
ground of default does not take away the congency of the other 
ground, namely, reasonable requirement of the landlord which 
-is altogether a separate and independant ground.. . 


For reasons stated above. I overrule the contention raised 
on behalf of the appellants and I hold that the appeal must fail. 


The appeal is therefore, dismissed with costs to the plaintiff 
respondent. 


The appellants must vacate the disputed premises by the 
end of August, 1957, failing which the plaintiff respondent will 


-be entitled to take delivery of possession thereof by extcuting 


the decree. 


; Appeal dismissed. 
R. N. C. 


(1) (1954) 58 C.W.N. 696: 
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Before Mr. Justice P. B: Chakrarariti. 


F and 


Mr. Justico P. B, Makine, 


AJOVENDRA SEN; alias" KHOKAN 
"ON ^ ; i 
. THE STATE» 

Criminal Procedure Cods Sec’ 411— Two Petitions of appeal.— One s 
headed 411 (A) of the Criminal P. Code —The other headed Sec. 411A (1) (c) — 
Order admitting the * appeal—Leave to appeal under Cl. (b) granted though no 
prayer was ever made— Effect of such leave on the appeal preferred | 

Evidence of the. prosecutrix, if can be acted upon without corroboration. 

[ Under Ci (a of $.41 LAO" )|Cr. P. C. the grounds of appeal contem- 
platea therein Involve a matter of law only. In the,.present case, two 
petitlons were filed one headed Sec. 411A Cr. P. C, and the other headed 
41A (1) (c). Under Cl. (b) of the Sec. leave to appeal is contemplated 
in the petition. Clause (b) speaks of grounds of appeal which involve 
matter of fact only ora matter of mixed law and fact. No prayer was 
ever made for leave to appeal under CI. (b).of the Section.’ Such leave 

was nevertheless granted as appears from, the, ¡order admittng 
the appeal. 

Held :—That the appeal therefore must be regarded'à as an appeal 
on grodhd of law, ground of fact and grounds of mixed fact and law. 

It is well settled that the evidence of an accomplice cannot be 
acted upon unless corroborated _in material particulars by other 
evidence. But the facts may be such that the conviction might well 
be based on the uncorroborated testimony, of the prosecutrix in a 
case of the present nature namely (a rape case ). 

Appeal by the accused. 

Conviction and Section under Sec. 376 of the Penal Code 
on a majofity verdict 6 to 3 in the Criminal peson of this 
High Gourt. De 
+ The material facts will appear from the PS 
S. C. Majumdar for the Petitioner. 

' for the Opposite Parties. 
The judgment of the Court was as follows :- 





*GCriminzt Appeal No. 27 of 1951 against the order of Conviction 
and Sentence by Gya Roy, J. in the Criminal Sessions of this High Court 
with the aid of a fómmon jury. 
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Chakravartti, J':: e The ^ appellant Ajoyendra Sen,- 
alias, Khokan was tried by a recent. Criminal Sessions of 
this Court by Guha Ray, J. with the aid of a common jury 
on a charge under S. 376 of the Indian Penal Code and con- 
victed on a majority verdict of 6 to 3. The learned Judge 
considered, the, accused to be between 15 . and 16 years of 
age and accordingly, instead of sentencing him to imprison- 
ment, directed him under. S.. 22. of, the Bengal Children Act 
to be detained in a Reformatory School for a period of two 
years. Against that conviction and sentence, the, accused 
has appealed. l 


0 

Before proceeding further, it, is necessary to.say a. word 
about. the,form of the appeal. Two: petitions: of appeal were 
filed,— Qne-headed'simply.“Section : 411-A' of. the «Code of 
Criminal Procedure" and tlie other-headed' "Section: 411-A 
(1) (c). The second petition, contained.a prayer for leave 
to, appeal against the sentencexpassed, but .no such, leave. was 
granted. The other: petition: contained no: prayer for.: any 
leave-at-all and therefore that petition:could'serve' only as a 
petition of ‘appeal on ground which the accused was entitled'to 
take as a matter of law. Under clause (a) of.s. 411:A (1), 
such ground are grounds of.appeal.which."involve'a. mêtter, of 
law.only”. Had the-matter-rested there, the appellant’ would 
have been limited to-grounds of-law, * 


It:appears; however; from the-order admitting the: appeal 
that although no prayer was ever made for leave.to appeal 
under clause (b) of the section, such leave.was neverthgless 
given. The order admitting the appeal states that,the appeal 
is admitted under s. 411-A (1) (a) and that leave is given to 
the appellant to appeal under s. 411- A (1) (b) of the Code of 
Criminal'Procedure. Clause (b) speaks of giounds of appeal 
which involve a matter of fact only, or a matter of mixed law 
and fact, or any other ground which appears to the appellate 
court to be a sufficient ground of appeal. The erder admit; 
ting the appeal in the present case did. not limit the leave 
given under clause, (b),to.any particular, kigd- of gicund and 
consequently the appellant is entitled: to: india 


NG 
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. tion that can possibly be put“ upon “the terms ‘of the order by 
which leave "was given; THe appeal, therefore, must be’ re- 


garded asan appeal on-grounds of’law) grounds of fact and: 


grounds of mixed fact and law. 

There is, however, another difficulty which the appellant 
has to contend dgainst. The petition of appeal which is 
headed simply "Section 411-A” contains four grounds, three 
of which relate to the sentence passed. They have no place at 
all in a petition in which no leave is asked for to appeal 
against the sentence and since in the present case leave was 
refused, those grounds must be put on one.side. The only 
ground which rémains is expressed in-the following.terms : 


_ “For that the:charge.to the jury is vitiated by. mis- 
direction and nontdirection." 


TE: “is impossible to’ see‘ How any’ appeal could ‘ possibly 
Be-entertained if tlie" grounds of objections’ were’ expressed 
in terms like those which’ I have just’ read. litdded’ we 
would'be; entitled:to decline-the'appellànt'to argue“any' ground 
befóre-us'at all'in view of the form: in which he Had for- 
mulated'his'grounds ofappeal: But inasmuch^as the" appeal 
was 'opened'iri'the afternoon of'the 11th, and the’ 12th was 
going to be'a"holidày; we thought that the learned’ Counsel 
for-thé State would'get at'léasta days notice ` of? the * grounds 
actually sought'to be-urged. In’ those” circumstarfcés, we 
allowed -the-learned ‘Counsel for the"appellànt'tó' state before 
us"more fully thesgrounds "which he wished to urge. 


The appellant has been apen sakke before. us by. Mr. 
S.C. Majumdar—who has addressed.to. us an exhaustive 
argument. We have heard him at perhaps much greater 
length than the facts of the case required, because we thought 

* that since the future of a. young life was -going. to. depend 
largely.on the result of the appeal,.it would be.proper to-give 
the appellant the amplest latitude.he wanted. 


Mr, Majumdar opened:the-appeal. as an. ordinary appeal 
from. =.convjction -had at-a Sessions. trial and grounds: which 
he formulated were three grounds of mis-directiou They 
were the foll@ving : 
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(1) That the learned Judge did not warn the Jury, as he 
should have done, that as*a rule of prudence and practice the 
evidence of the girl ought not to be acted upon unless corro- 
borated in material particulars by independent evidence, 
particularly in a case, like the presen one, where the prose- 
cutrix was a child and likely to be under the influence of her 
parents ; 

(2) "That the learned Judge failed to explain to the Jury 
what amounted to corroboration in law ; A 

(3) That the learned Judge failed to discuss the evidence 
of corroboration adduced in the case. 

After Mr. Majumdar had commenced his argument and 
formulated his grounds, I took an early occasion of pointing 
out to him that in view of the form of his appeal, it was, for 
all practical purposes, unnecessary for him to urge grounds 
of misdirection. The appeal isan appeal unber s. 411-4e of 
the Code of Criminal Procedure, in which leave has* been 
granted under clause (b) of the section. What the scope of 
an appeal of that kind is was explained by their Lordships of 
the Judicial Committee in the case of Thiagaraja 
Bhagavathar v. King Emperor. (1) | need not refer to 
the discussion that is to be found in that case as re- 
gards the effect of granting leave to appeal on facts on etrials 
by jury in the High Court, although I may have to revert to 
that matter towards the end of this judgment. At the pre- 
sentstage itis enough to point out that according to the 
decision of their Lordships, after leave has been given to ap- 
peal on the facts, the whole matter is at large in the appeal, 
and the court of appeal must dispose of it on the merits, 
paying due regard to the principles on which courts ef appeal 
always act in such cases. These principles were also sum- 


marised by their Lordships and those are that before reaching R 


its conclusinos upon fact, the appellate conrt should give 
proper weight and cosideration to (1) the views of the jury 
implicit in their verdict as to the credibility of the witness ; 
(2) the presumption of innocence in favour of the accused ;. 
(3) the right of the accused to the benefit of any «doubt ; and 


(0) (1947) L. R. 74 1. A. 132 `N . 
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-(4) the slowness of an appellate Court jn disturbing a finding 
of fact arrived at by a Judge—who had the advantage of 
seeing the witnesses. The matter was put even more tersely 
towards the close of judgment in the following words : 


"The court hearing an appeal on the facts under 


s, 411-A is in a similar position to a court hearing 
an appeal from the verdict or a jury.under s. 449, or 


: an appeal from the verdict of a jury— which has re- 
sulted in the passing of a death sentence under ss. 374 
and 418, and-s. 2, in both of which cases an appeal 


lies on the facts " 
0 


Jt will be seen from the passage just quoted, that their 


Lordships equated an appeal under s. 411-A, with an appeal 
under s. 449. What the scope of an appeal under s. 449, or, 

for the matter of that, of an appeal from a conviction at a 
Sessions trial, held in the mofussil,is was explained by the 
Privy Council in the case of Abdul Rahim .».King Emperor(1) 
which has'now become a locus classicus on the subject. .In 
that case their Lordships pointed out that it ds. not enough 
to point out some misdirection, but after misdirection has: 
been established, the requirements of two other sections, have 
to be Mtisfied before the appellate court can be entitled to 
interfere with the verdict of the jury. One of the sections 
is s. 493, sub-s. 2 ane the other section is s. 537. The for. 
mer requires that the appellate court must, be satisfied that 
the misdirection or non-direction has caused an erroneous 
verdict and the latter lays down that the appellate. court 
will'not be entitled to set aside any finding or sentence on 
account of any misdirection, unless such misdirection has, 
in factpoccasioned a failure of justice. In explaining how the 
appellate court was to ascertain whether the misdirection 
had, in fact, caused a failure of justice, their Lordships ob- 
served that the. appellate court was “entitled to take the 
whole case into consideration and determine for itself whether 
There had been a failure of justice in the sense” that a guilty 
man has been acquitted, or an innocent man has been con- 


I 


(1) (1946) L. R. 73 l. A. 77 
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victed.” At-aonther place, referring with approval to an .. 
old Full Bench. decision: of this Court in the case of 

Elhahi Buhsh (2) their Lordships pointed out that 

the question to be considered by the appellate court: in such 

cases is not whether, upon a proper summing up of the whole 

evidence, a jury might possibly give a different, verdict, but 
whether the legitimate effect of the evidence would. requjre 
different verdict. Itis thus clear. that even in the..case of 
an appeal under s. 449, or an appeal under s. 418, this court, 

if itis to interfere with the verdict on: the ground of mis- 

direction, must, after misdirection has been: established, 

examined the evidence for itself and will be “entitled to set 
aside the verdict of the jury only if it is satisfied that the 
verdict'was, on the evidence wrong. In other words, this 

Court must decide for itself" thé issues of fact on the eyi- 

dence in the case. . 

Thus explained, the scope of appeals under s. 411-A, where 
leave to-appeal on facts has been given, and of an appeal 
under the ordinary provisions of the Code of Criminal pro- 
cedure, where misdirection is complained of, appears to be 
the same. It is true that s 411-A provides that its pro- 
visions shall “have effect "Notwithstanding anything- con- 
tained in s. 418, or s. 42 , sub s. 2? but it make no refer- 
ence tos 537, which, it would seem, would apply to appeals 
under s. 411-A as well But it is not necessary for me to 
pursue this line of enquiry inasmuch as the scope of an ap- 
peal under s. 4ll-A, where leave to appeal on facts has been 
given, has now been directly and finally explained by the 
Privy Council in the decision to which Í- have, already 
referred. 


"That being so, I pointed out to Mr. Majumdar that it. 
was really not necessary for him to establish, in the first 
instance, that there had, been misdirection, because leave to 
appeal on the facts had already been given. Thereupon the 
learned Counsel made his submissions on the thme grounds. 
originally formulated by him and also addressed us, òn the 
facts. 


(1) (1866) 5 Suth W.R, (Cr. Rul,)80 


Wol. 100; } l - -> HIGH COURT. - : 

L The prosecution case; may now be- stated, There is a 
other, rooms.are occupied; broadly speaking, by one Kaiipada 
Das. Roy. and, members .of. his. family." I say brandly, because 


there.seems.to be. some internal. distribution. of the rooms:as * 


between different .sections .of -the family. Kalipada has-a 
brother; named Haripada, who»occupies.- one.of the rooms and 
lives in. separate. mess. Kalipada’s own family consists of 
himself, his wife,rtwo -infant,sens. and an infant daughter of 
about 7 years of age,named Kalpana, who is the prosecutrix 
in the present.case.: With him also lives.a.brother of his wife, 
whose name also. is Haripada,but he has a.nickname, Bhola. 
Except the thre$ shop rorms in the ground floor, the-lease of 
the house.stand in the name of Haripada, brother of Kalipada 


3 


to whom. both Kalipada and the father of the accused pay rent- 


as sub-tenants. 


The prosecution case is that on | February n 195), sich 
was the Saraswati Puja day, the young girl Kalpana wanted 
towards the evening to go out to see the i images ofthe deity. 
She had a fall about two months earlier "when she had suf- 
fered a rather serious injury on her right armwhich she still 
carried in a sling. In addition, she was suffering from whoo- 
ping @ugh, In view of her physical condition, her mother 
was not very willing to let her go out, but ultimately she 
yielded to the child's presistence and .asked the accused to 
take her out. It appears that. at the relevant time there was 
no adult male member of the family present in the house. The 
accused topk out the girl Kalpana to see.the images and with 
them went a younger brother of Kalpana, named Sahdan,a 
child of about five years of age. They returned between 7 and 
7-30 P, M, and passed the staircase where they found two 
sisters of the accused frying loochies' for the night meal. 
Kalpana wanted some water to drink and went up to her 
mother, who was lying in her room, to ask for the same. As 
the child.was suffering from whooping cough the mother used 
to give her % warm water which was not ready at the time and 
consequently She asked the child to wait. At that time, the 
accused suggestggl to Kalpana that they should go up to the 
roof of thé house to see fireworks. On hearing that, Sadhan, 


67 


Criminal 





1951" 
yy 
Ajoyendra Sen, alias 
Khokan 
Us. 

The State 


he 





P. B. Chakravartti 7. 


Criminal 
—— 

fosi 

VÀ 
Ajoyendra Sen, alias 

Khokan 

US. 
The State 


=P. B. Chakravariti, J. 


THE CALCUTTA LAW JOURNAL Vol. 100 


the younger brother of Kalpana, said that he too would like to 
go, but the accused suggested that he' had better stay on with 
his mother and tell her ofthe images which they had seen. 
The mo ther attached no particular importance either to the 
suggestion that they should go up te the roof to see the, fire- 
works, or to suggestion that Sadhan should stay behind. 
Ultimately, it was only the accused and the child Kalpana who 
went up to the roof, while Sadhan stayed behind with the 
mother and, as it appears from the evidence, soon fell asleep. 
The prosecution case is that on going up to the roof accused 
took off his shorts and asked Kalpana to take off her knickers 
which she declined to do. Thereupon the 'accused threw 
Kalpana down on the ground, gagged her mouth with one 
hand while, with the other, he disengaged the string of her 
knickers and pushed it down and then commited rape on he 
girl. As her right arm was in an injured state and it was hung 
by a sling, the child was unable to offer any resistance worth 
the name; and as her mouth was gagged she was unable to 
offer any resistance worth the name ; and as her mouth was 
gagged she was also unable to scream. As soon, however, as 
the act was finished and the girl was let free, she screamed 
out, crying "xfcr-xiGt" which, as the evidence shows, was 
heard by the mother. By that time she was bleeding and the 
accused, it is alleged, took the knickers of the child and wiped 
the blood therewith. He then put.on his own shorts and 
followed the girl down the stairs. The mother, who had 
heard the screams of the girl, was by that time in the corridor 
near the staircase leading up to the roof. She met Kalpana 
on the first step of the landing just where the stairgase went 
up from the first floor to the roof and, according to the evi- 
dence in the Sessions case, saw the accused just behind her. 
She enquired of the girl what had happened and she narrated” 
to her the story. The girl was weeping and the mother found 
her still bleeding. The prosecution case is that the relations 
between the members of the family of the accuseds and those_ 
of the family of Kalpana had always been extremely : cordial 
and so much so that Saila, mother of Kalpana, used to call the 
mother of the accused by the term of A. Wk "sri 


v 


Vol. 100 | HIGH COURT 


` and correspondingly used to: call tht father of the accused 


"CWOHIWMTZ". On. seeing the child in.the condition which I 
have already described and on learning from her what had 
happened 'to her, and who was the author of the act, the 
mother took the child to the mother of the accused and told 
her what her son had done to her daughter. There is no 
evidence as to what the re-action of the mother of the accused 
was, for,an attempt to state what she had said in reply was 
rightly checked, inasmuch as she was not going to give evi. 
dence. The girl, however, managed to say in course of her 
evidence that there was no response from the mother of the 
accused when her own mother had taken her to the former. 
However that may be, the prosecution case further is that 
thereafter Saila, the mother of Kalpana, .gave her a wash with 
soap and water, which, according to her evidence, was a super- 
ficial Wash. She then lay down in her room with her child 
beside her and waited till some male member of the family 
would return, The first person to visit the house was one 
Fatik, a son of a sister Kalipada, to whose house the family 
of Kalipada had been invited at noon. . It appears that only 
Kalipada and the young son Sadhan had gone to attend the 
functipn, but Saila had not. The name of the nephew is 
Pran Kumar Dhar and he has also a nickname, namely, Fatik. 
To him Saila said what had happened to Kalpana and who 
had done it and she was about to send him to fetch her hus- 
band when her own brother Haripada, nicknamed Bhola, came 
to the house. It was then about 9 or 9-30 P. M. Bhola was 
sent to fefch Kalipada from his shop at College Street and 
Kalipada arrived atabout ro P. M. When he arrived, he 
found the mother weeping and the child huddled up in a cor. 
ner of the room. On being told what had happened he was 


"first seized with a paroxysm of grief land started shouting in- 


coherently and trying to pulloutthe heirs of his head. But 
subsequently he seems to have failed into a kind of stupor and 
pot being alle to decide what was to be done, to have made 
up his mind fo wait till his younger brother ‘returned. That 
younger brother, who also bears the name of Haripada and 
serves in the Home Office of the Government of West Bengal, 


„arrived at about 11P . M. The two brothers held some dis- 
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‘cussion between : themsefvis and later on: they proceeded’ to 
“the Jorasanko Thana where an information was lodged. 

Two Police officers, oné a sub- -inspector and another a 
sergeant, came shortly after midnight and. first knocked at 
the door of the accused which was bolted from inside. When 
the door was opened, they asked for the accused and also 
asked for his clothes. "Thé prosecution case is that a pair "of 
shorts and a shirt were pointed out by the accused himself as 
his garments. They were lying on a tin-suitcase in &'corner of 
the room and were seized by the police. Thereafter the 
police went to the room occupied by Kalpang and therefrom 
'seized a salwar, or punjabi which the child had been wearing 
at the time of the occurrénce and also her knickers. These 
four pieces of clothing were sübsequently sent for chemical and 


' serological examination. 


T have omitted to state that besides that the nobe Saila- 


"bala took Kalpana to the mother of the accused immediately 
'dfter the occurrence, there was no contract between the two 


"families at any time before the police arrived. According to 


the evidence of the witnesses to whom tbe question was put, 
the room, in which the family of the accused was living, was 
when they arrived at the house, bolted from inside. > 

The police placed the accused under arrest and that very 


_ night they sent both him and Kalpana for medical examina- 


tion to the Emergency Ward of the Medical College Hos- 
‘pital. There Kalpana was examined "by one Dr. Madhusudan 


' Banik, but for some reason, which does not appear, the ac- 


‘cused was not examined by that doctor. The examination of 
‘Kalpana by Dr. Banik.took place at about 4 A. M. * Both the 
accused and Kalpana were subsequently sent to the: Professor 
“of Forensic medicine Dr. Kabir Hossain who examined them 
at about ITA. M. on the 12th February. According to the 
evidence ef the investigating police officer, Sarkar, the people 
at the Emergency, ward of the Medical College, "only exa- 
mined the girl and returned the boy and the girl with a lettér 
to forward them to the professor of Forensic and. State Medi- 
cine for examination and report, as he was bz only man to 


examine such cases.” TN 
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In the case of Kalpana, Dr. Hossatn found ‘the inner sur- 
face of the labia markedly congested with” heamorrhage inside 
the mucous membrane. He also 'found the hymen slightly 
torn in the margin, and the margins were freshly torn and 
raw. , He also fouyd the vagina congested aud' serüs discharge 
from the vagina. According to him force had been applied to 
the private parts of the girl within the last 24 hours with some 
smooth solid substance like a male organ in a state of erec- 
tion and, although no doctor could ever positively say that an 
Tay: on the private parts of a girl had been caused by for- 
sain was of opinion that the ninety per cent possibility was 
that thé injury in the QA case bad been! caused py rape, 
' as alleged. tg D ih. 


ian the case of fhe accused, Dr. Hossain’ found marks of 
‘bleeding on the glans penis and also lacerated wounds sth, of 
an inch by gth of an inch on the frenum penis. . The tissues 
including the skin had been split up and the. glans penis was 
congested. According to the doctor, the male organ ¿of the 
'accused bore marks of recent interference. and friction, The 
chemical examination revealed the presence of blood as well 
as spermatozoa on the pair of shorts and on the. knickers of 
Kalpana. It also revealed blood but no spermatozoa on the 
salwat or punjabi of Kalpana and on the shirt alleged to have 
been seized from the room of the accused. The report of the 
Imperial Serologist was that the stains on the pair of shorts 
and on the Knickers were stains of human blood and sper- 
matozoa and the stains on the other two pieces of clothing 
were stains of human blood. 


On the above allegations and on: ihe med of the 


e material evidence above referred to, the appellant was com- 


^ 


mitted to Sessions to take his trial on a charge under, S. 376 
of the Indian Penal Code, 


‘The’ prgsecution examined 16 witnesses; The: defence 
” examined none. The plea of the accused: was that he was 
not guilty, but he-added that his age was IL years., 

The prosgfütion witnesses examined included: the girl 
Kalpana herself, her mother Sailabala, her: father - Kalipada, 
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Haripada Singh and her father's sister's son Pran Kumar 
‘Dhar. There were, besides, the two doctors, Dr Banik -and 
Dr Kabir Hossain, the two, police officers who had con- 


„ducted the search, two search witnesses and certain formal 


witnesses, such as tbe Head Constable, who had carried.. cer- 
tain messages, and the plan-maker who had made: the plan 
of the building. ; 

. As I have already stated, the j jury was not unanimous and 


. they returned a verdict.of.guilty by a majority of 6 to 3. 


The learned Judge agreed with the majority verdict and 
accepted it. 


Reverting now to the grounds. of -misdirection first for- 


| mulated by Mr. Majumdar, I have already pointed out that 
_in view of the scope of the appeal, their practical imporgance 


is very little, if not nil. I may, however, deal briefy with 
the grounds as they are. 

` I have already set, out the text of the “anata which. are 
obviously based on a class of decisions of this Court which 
have laid down certain principles to be followed in cases were 


‘a male is charged by a female, with a sexual offence. The 


principles, broadly stated, are that there ought not to pe as 
a matter of prudence, any conviction on the evidence of the 
prosecutrix in a case of sexual offence, unless that evidence is 
corroborated by. independent evidence i in material particulars, 
that is to say, as respects both the commission, of the crime 
and the indentity of the accused. It follows as a corollary that 
where the trial is held by a jury, the Judge must give a .Se- 
rious warning as to the danger of convicting the agcused on 
the uncorroborated testimony of the prosecutrix and must also 
instruct them as to the nature of the corroboration réquired, 


. her father’s brother Haripada Das, her mother’s "brother" 


although he may, and indeed ought to, add that if, with the’ 


danger present to their minds, they still elected to accept the 
evidence of the prosecutrix and convict on that alone, they 
would be legally entitled to doso. It has certainly been held 
in certain cases that where such a ‘warning has not been 
given, there is a serious misdirection and the verdict ‘of the 
jury cannot be allowed to stand. `~ . 
As I have already explained, we are not must concerned 


1 


` 
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in the present case with the verdict of the jury, but the points Criminal 
raised by Mr; Majumder must still be considered, because we 1951 
must decide whether, in appraising the evidence oursélves, od sanala 
we, our own part, must follow the principles contented for by E Khokan : 
him. Speaking for myself, I have never been able to assent os. 
to the doctrine which has been laid down in the cases on The State 





“which the propositions or Mr. Majumdar are bases The 
Indian Evidence Act contains no special rules regarding the 
evidence of the prosecutrix in a case of ‘a sexual offence. 
What the act deals with is the evidence of an accomplice and 
with regard to'Such evidence it Jays down in Illustration (b) 
of s, 114 that the court may presume that an accomplice is 
unworthy of credit, unless corroborated in material parti- 
culars. To that there is a kind of alternative; or proviso 
contajned in s. 133 of the Act, which says that an accomplice 
is a competent witness and that no conviction shall be un- 
lawful merely because it proceeds upon the uncorroborated 
testimony of an accomplice. These principles are applied 
and can be applied to the evidence of a prosecutrix in a case 
of sexual offence, only if she is regarded as an accomplice. 
Tam entirely unable to understand why a girl or a woman, 
: laying a charge of rape, or indecent behaviour, or some other 
form of ctiminal assault against a male person, must always 
and as a matter of law be, even from the very beginning, trea- 
ted as an accomplice and why doubt should be thrown upon 
her testimony even if nothing whatever may appear on the 
record either against her past character, or against the truth 
_of her present testimony. It may well be that if the prose- 
cutrix is found to be a, person who has been rather free in 
the past as regards sexual indulgences, or whose evidence 
in the instant case betraysinfirmities, her evidence may pro- 
perly require corroboration. That I find is the rule aid down 
in the English text books which have not dealt with the o 
_Prosecufrix¿as an accomplice per se and as a matter of law, 
“but have left it to be decided in each case whether the prose- 
cutrix'in that case is of such a character’ that her evidence 


P. B. Chakaravartti, J. 


should not Uf accepted, unless it is corroborated in material 


, particulars. English decisions which are often referred to, 
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, no not, seem to be studied very carefully by those. those who 
cite them for, R. V. Basheaville (1) the case most cited, was 
a case ofjnnnatural offence:where the boy prosécutors were 


|, self-confessed accomplices and R. V.. Whitehead (2) also often 


cited, was a case where the prosecutrix carhe ont with her alle- 
gation after several months After all, even ifthe prosecuttix:be 


- treated as an accomplice, there must be some case wheres. 133 


of the Evidence Act can properly be applied ; thaf'is to say, 
‘where the conviction can be based on her evidence alone. 
[t seems to me that even if the prosecütrix is to be treated 
as aft accoftplice, still, -since a conviction “can be based on 
the uncorroborated testimony of an accomplicé alone,—and 
Ithink it is properly so based when the accomplice is proved 


_ to.be worthy of credit--a. 'prosecutrix also can serve as the 
«sole witness where the evidence. discloses nothing against 


her, either as-respects ..her- ¡past character, or as respects the 


.truth' of the accusation made by her in the present case, or 


as respected ‘her being.a 'consentihg party to the act charged. 
Particularly, that seems to me tobe the position in a:case 
„where -the prosecutrix is a mere child, as thé fact is in the 
case „before us. I need not, however, for the purpose of the 
¡present case, pursue this point further and shall prócéed'on 
the basis that we too; in adjudging the value of the evidence, 
-should bear.in mind the danger of convicting ‘on the uncorro- 
borated testimony of.a prosecutrix. 


In my opinion, the 'facts of ‘thé case are such that the 
cohvictior ‘might well be ‘based oh the evidenc8 of the girl 
alone, But if “orfobofation is to be required,— and I have 
already said that I propose to proceed, on the basis that 
‘corroboration ‘is required ‘there is ample corfoBorafion. In 
view of the basis on which l'propose to procetd, itis unnecessary 
to discuss the three grounds of misdirection urged by Mr. Maj- 
'umdar: I may only point ott that while the learned Judge did» 
discuss what corroborative evidente there: wásein the case, 
she certainly id not give a warning to the jury. about the 
‘danger of convicing a person charged ‘with a sexual’ offence 


(D (1926) 2 K.B: 658, 
(2) (1929) 1 K;8, 99 
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on the uncorróborated testimony of the prosecutrix. But as 
we are dealing with the whole case on the facts, it is, for 
the reasons I have already stated, unnecessary to pursue the 


effect of the learned Judges misdirection. if misdirection it 
was, further. `° 


. On the questions of fact, the principal witness is, of course, 
Kalpana, who is the only eye-witness As I have already 


stated, she is a. child of about 7 years of age. But it appears . 


from the order sheet that the learned Judge taok the pre- 
caution of testing her intelligence before the oath was ad- 
ministrated to “ber and he directed solemn. affirmation to be 
administrated only after he had been satisfied that the girl 


' was fully capable of giving intelligent and rational answers. 


,Nqone y who goes through the evidence of the girl can have 
any doubt that the decision of the learned Judge .was entirely 
right. The small girl. was subjected to a lang and gruelling 
cross- -examination from all possible Points ;of view, but she 
met and parried all thrusts with surprising -agility and gave 
answers which had the obvious ring of truth. I shall discuss 
the: truth or falsity of her, evidence more fully.-afterwards 
“and may at the present moment dwell only only. on the -point 


cof her intelligence. In my opinion, the learned Judge was 


‘perfectly right when he, said that no presumption was ¡to be 
made against Kalpana on account of her age, or.any supposed 
lack of intelligence on that ground, but she might be judged 
by the same standard as might properly .be applied to adults, 

. The fnain witness, as 1 .have stated, ris .Kalpana. It, is 
rather significant that Mr. Majumdar was not able to point 
` out any weakness at all in the evidence of the .child. He 
tried to tést the truth of her evidence by referring. to what 


* one of the doctors had said but so, far.as,.the account. given 


, by her of what.had happened .on the ri-th February 1951 


is concerned and the.manner,and abundance of detail by which 
a she told her story, she did.not supply 'the defence with ¡any 
ground of qriticism at all. The whole argument before us 
left Kalpana severely, and I.should say significantly, alone. 
The fiirst Point urged. by. Mr. Majumdar was that it should 
be held. on the evidence that the “family of.Kalpana was in 
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difficulty about accomnfodation and since the family of the 
accused was occupying a room on the first floor or the house 


“which Sailabala would like to have for the family of her 


father, this case had been falsely concocted for the purpose 
of securing the ejectment of the accused and his family. In 
my opinion no suggestion 'could have been more fanciful 


'or' more unfounded in the evidence, A question was put 
- to some of the witnesses as to whether the family ofe Kalpana 


was not pressed for accommodation. To Sailabala it was 
put that her father required accommodation for his family 
but the defence was not able to obtain the asmission of any 


concrete fact which might furnish a basis for even a sug- 


gestion that there had been in the past any desire on the 
part of either Kalipada or Sailabala to have more accommo- 
dation, not to speak of a desire to secure the ejectmeft of 


“the father of the accused Mr. Majumdar seemed to” expect 


that simply because a suggestion was put to some of the 
withesses, it would be proper “för ús to conclude that Kalipada 
and Sailabala did desire to have the room occupied by the 
accused and his family, that that desire was so strong that they 
would scruple at nothing to achieve their object and that 
they went the length of fabricating the present false story 
and sullying the good name of their only daughter for the 
purpose of securing some accommodation for themselves 
or a relative. It seems suprising that if the defence wanted 


"to make this point, not a single question thereon should have 


been put to Haripada Das who holds the lease of the house 


“and who only could have asked the father of the’ accusetl to 


live the room occupied by him if anybody “Could. In my 


"opinion, the evidence in the case does not disclose the. sligh- 
' test foundation for any suggestion that there was any enmity 
" of any kind between the family of Kalpana and the family 
. of the accused, but shows clearly that the particular kind 
" of bitterness: suggested and the supposed cause .of that 
' bitterness are worse than mere suggestions which” never wert 


any further and which are. plainly unjustified* It has not 
been proved that on any occasion any demgnd was made of 
the father of the accused to vacate the room occupied by him 


. or that Kalipada or members of his family really needed. 


\ 
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further accommodation. . 


As I have said, it was also suggested that accommodation 
was really required by the father of Sailabala. That sugges- 
tion stands on no better footing than the one that accommo- 
dation was required for members of Kalipada's own family. 
In any event, it appears to me utterly incredible that any one 
would concoct a story of that kind forthe purpose ofsimply 
securing further accommodation for a relative. 


¿The second point urged by Mr. Majumdar was that it was 
unlikely that the mother would allow the child to go up to the 
roof after-nightfall when she was suffering from whooping 
cough and had an injured hand. That again is a mere 
suggestion and I see nothing improbable in the child being 
allowed to go up to the roof.. The matter was put directly to 
Sailfbala and she gave a very satisfactory explanation. Any- 
body who knows the ways of children and the ways in which 
such requests of children are met by their parents will find 
nothing unnatural or incredible in the prosecution case that 
the accused suggested that he and Kalpana should go up to 
the roof and see there-from the fireworks and Sailabala did 
not object. In my opinion, there is nothing whatever in this 
suge&tion and the direct evidence of Kalpana that she did go 
up to the roof and the evidence of the mother that she did see 
Kalpana at the bottom of the staircase where she had appa- 
rently come down from the roof and the further evidence of 
the mother that the accused asked Kalpana to go up to the 
roof remajns wholly unshaken. 


"The third ground urged by Mr. Majumdar was that ther 
was a doctor in one of the ground floor rooms, Dr Chakravarty, 
and ifKalpana had come by the injury in the evening of 
the rrth February in the. manner alleged by her, it was 
extremely unlikely that the first impulse of the members of 
her family -would .not be to take her to the doctor in the 


. ground'flogr. Several witnesses were asked as to whether the 


" dispensary of Dr Chakrayartty was open at the time, but no 


one said that it was. In any event, Sailabala was the only 
adult memberg the house-till 9-30 in the evening and no one 
can, with any show or reason, say that she chonld have taken 
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her daughter to the dactor in the ground floor, particularly 
when the injury was an injury caused by an indecent assault. 
.Dr. Chakravartty was not known to her and she, as a lady, 
.could not be expected to take her daughter to him. Besides, 
it seems to me impossible that Sailabala should think of taking 
her daughter to a doctor in the ground floor, because the first 
instinct of a lady in her position would be to avoid neighbqurs 
and keep them from the knowledge of the disgrace that had 
befallen toher daughter It is, however, not necessary to 
speculate inasmuch as the two facts that Sailabala was alone 
in-the house and that nobody has proved that the dispensary 
was open-at the time are quite sufficient to meet the sugges. 
tion-made by Mr Majumdar y | 

The next ground urged by Mr. Majumdar was ‘that the 


_clothes ascribed to the accused had not been proved tohave 


belonged to him. The clothes had been identified by Malis 
and her mother and that evidence was subjected to some 
plausible criticism Mr. Majumdar contended that since the 
garments bore: no identification marks, it was not possible for 


„either Sailabala or Kalpana to say affirmatively that those 


articles of clothing must have been worn by the accused at the 


_ time of the occurrence. - Tam prepared to concede that, the 


evidence of either Kalpana or Sailabala cannot be treated as 
wholly conclusive on this point, but what their evidence means 
is perfectly clear. It appears from the search- list that the 
shirt seized from the room of the accused was a blue and red 
striped sky coloured-shirt and it must have been fairly familiar 
to Sailabala what kind of shirt the accused was in fhe habit of 
wearing. Both the families are said to be miggants from 
East Bengal and it seems fairly reasonable to presume that 
they are not blessed with an abundance of wearing “apparel, 
What Sailabala’s evidence and the evidence of her daughter 
mean, to my mind, is that they had seen the accused wearing 
a pair of shorts, and a shirt of the same kind as show n to them 
and they naturally said that those were the garments that the 


_ boy had been wearing in the evening concerned.» Buf it is not 


necessary to depend on the evidence of these two witnesses 
'for the purpose of establishing- the identity oNbose two pieces 
of clothing. There is the evidence of the two police officers. 


' 
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and the two search witnesses whô spoke to the seizure of EUR 
those articles from the room of the accused after the same had UE 
been pointed out by.himself. On that point Mr. Majumdar Ajoyendra Sen, allas 
Khokan 


drew our attention to a discrepancy -between the evidence of 
the father of Kalpana who said that the articles had been use 
pointed by the father of the accused and the evidence of the The State. 

: k A F . P. B. Ghakravariti, 7. 

police officers and the search witnesses who said that it was = 
the accused who had pointed out the articles of clothing to 
them. On that question it is necessary to remember that it 
was past mid-night and the father of Kalpana did not enter 
the room but was standing outside, The members of the 
family of the accused are a fairly large number and necessarily 
there must have been a great deal of confusion among them 
when some police officers paid a ‘visit to them during mid- 
night. In those circumstances, it is not unnatural that the 
father made some confusion and I do not see why the direct 
evidence of persons more immediately concerned with the 
seizure ofthe- articles, should be discarded simply because 
Kalipada said something apparently contradictory to it. I 
also think that what possibly bappened was that when tbe 
police officers asked for the articles of clothing belonging to 
the a€cused it was hoth the father and the accused who poin- 
ted them out and such pointing might have been simultaneous. 
In any event, it seems to me that in view of the. evidence of 
the two police officers and the search witnesses.the discre- 
pancy contained in the evidence of Kalipada is of no impor- 
tance whgtsoever. ` 


Tt wag next pointed out to ns that even the evidence of the 

search witnesses and the police officers was not free from 

infirmities’in that one of the search witnesses, Faruq, said that 
*the tin box on which the two articles of clothing were lying E 

was in the south-eastern corner of the room whereas Sarkar, | 

the Sub-Inspector of Police, said, that it was on the.right hand - | i $ 
Side as onesentered the room. That, it was pointed out, would 

take the box to the northern corner. Again, it seems to me 

that -á discrepancy of this kind as to the position of the 

tin-box at tHÉ time of the search contained in evidence given 

months later was of no importance, particularly, since at 
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the time when the sedrch was conducted, no one either 
paid much attention to where the tin box were lying or 
made any pariicular attempt to fix the tin box in his mind. 
The broad fact remains that the twn police officers, accom- 
panied by the two search witnesses visited" the room of the 
accused after mid-night and they Seized the two articles 
of clothing from the room ofthe accused. If that muchris 
established, I do not think that such minor discrepancies 
as Mr Majumdar wanted to seize on are af any assistance to 
his client. 


It was also pointed out to us that the otheresearch witness, 
Wali Mohomad, said once that he had signed the search 
list relating to all the four articles of clothing in the room 
occupied by Kalpana. He ‘did make that statement. But 
itis quite clear from the long and involved question Which 
he was answering that he was confused for the tire being. 
He immediately corrected himself and gave a very firm and. 
clear answer to the effect that the search list relating to the 
two articles seized from the room of the accused was signed 
and the identification marks were put on the garments in 
the room accused and that similar identification -marks were 
placed on the two garments of Kalpana in the room o€cupied 
by her and the other search list was signed there. Giving 
the evidence of the search the fullest consideration and 
taking into account all that has been urged against it by 
Mr. Majumdar, I am definitely of opinion that the evidence 
clearly establishes that the two articles of clothing, ascribed 
tothe accused were seized from his room on being pointed 
out by him as alleged by the prosecution and a5 spoken to 
by the police officers and the search-witnesses. e e 


Mr. Mazumdar contended, not very confidently «so fat 
as I could see, that the evidence of the police officers or 
the search witnesses to the effect that the articles were 
pointed out by the accused would not be admissible, I do 
not see why it is not. The accused is not, said. to have 
made any statement.’ The only“ connection between the 
accused and the two pieces of clothing wlMch the witnesses 
spoke to is that he pointed them out. Even if he had made 
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a statement that those articles belongéd to him that much, I 
imagine, would be admissible under Section 27 ofthe Evi- 
dence Act as leading to the discovery ofthe articles. What 
we have in the - present -case is a mere act of pointing out.and 
Iam unàble to see why: the evidence of witnesses speaking 
to that act should be, ruled out as not admissible under the 
law. . a MT Az aser 

Various suggestions were thrown out in the course of 
the cross examination, “most of them of a rambling character, 
as to collection by the ` prosecution of some articles of 
clothing from some other source and passing them off as 
articles belonging to the accused or used by Kalpana at 
the relevent time. . . Very. properly” Mr. Mazumdar did not 
repeat those suggéstions before us, except tbat he made 
a reference to certain! answers given by the girl in reply to 
questions as to whether her father used to keep a stock of 
garments in his house: It appears that at one time Kalipada 
used to trade in articles of. ‘clothing but, accordirg to his” 
evidence, he had given the trade up and was,-at the relevant 
time, engaged in selling beris and. cigarettes. I do, not 
think it necessary to pause to.consider the suggestion to 
the effect that articles of clothing were collected, by the 
Prosecution from some: other source, then bismeared with 
blaod and semeu from : some other source. and then puted 
for the purposes of this ;case.: 

-The last argument. advanced: by Mr: e Majarsidar 7 relied to. 
the medical evidence. ; As I have stated, the girl was 
examined “by two doctors She was examired ty Dr. 
Madhusudhan: Banik ¡at about .4 A. M;.on the 12th 
February-afid ‘at about 11 A. M. by. ‘Dr. Kabir. Hossain: 
Mr. Majumdar. placed his.case almost wholly on the. evidence 
of Dr Banik which, he said, destroyed the prosecution case 
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altogether. That doctor said, that he-had noticed nothing ^ E 


nore in the labya Majora of-the girl than pinkish discoloura- 
tion and; in -the . labya: minora, some congestion. He had 
found the hymen intact but- it was- ‘extremely tender. What 
Dr. Hossain foul on the person * of the girl, I have already 
'et 'out. Mr. Majumdar's first'cóntention was that the evidence 
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of Dr. Banik was honat with the story 0! of rape.given out 


by the: girl. 


' As regards Dr. Bartik, it appears from ‘the record of the 
evidence that the learned Judge, before whom he "deposed, 
found it necessary | to ask ‘him whether he. Was sleeping. at the 
time he had conducted the examination. He did not even 
notice that the gir] had an injured hand and was carrying it on 
a sling. But apart from that, it appears from the evidence of 
the doctor himself that he did not’ pay any. particular attention 
to the private parts of the girl. I have roferred to the evidence 
of the police officer from which it appears that the doctor did 
not consider himself to be. a competent person to conduct 
examinations of this kind and both the girl and the boy were 
referred to the Professor of: Forensic Medicine. As regards 
whát he had himself done, the doctor began by sayingethat his 
examination had been thorough, but then he proceeded do 
define what'that thorough examination had been. He said 
that what he had held was a “Superficial examination of the 
local parts and thorough examination of the whole system”. 
He was given by the Court a second chance to explain himself 
further andhe was asked to say what he meant by thorough 
examination. Önce ` again he said that he had examined 
“all the systems” and that “regarding the local parts I exa- 
mined only superficially.” On his own showing, therefore, he 
had conducted only a superficial examination of the privat: 
parts of the girl. It appears from the evidence of Dr Hossai 
and also from all books of medical jurisprudence’ tHfat in infant: 
of the age of Kalpana, the hymen is‘deep-seated Pr. Hossair 
was asked whether a tear in the margin of the hymen, such a: 
he had detected, could go undetected by a doctor" He repliec 
that there were doctors and doctors, some experiences 
and some ordinary, and that the result of medical-examinatio: 
differed according to the experience 'ofthe doctor holding it 
He also added that if an examination of the- private parts of: 
girl was conducted hurriedly without giving esufficient care 
small tears in the margin of the hymen might not be detecte: 
particularly if the doctor was an inexperienced desto» 


Dr. Banik, I may add, passed. out from college only in 1946 
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In view. ot the. nature, | of the examination conducted by 
Dr. Banik, and his obvious inexperience, I I am unable to attach, 
any importance to it. “las he conducted a ‘thorough exami- 
nation of the private parts of the ‘girl’ and had ‘he been a doctor 
of experience, who performed his ‘task with the care and 


thoroughness which: itrequired, the result of his examination 





might be a point in favour. of the accused. But, as the evi- * 


dence of Dr. Banik stands, his examination was practically no 
examination at all.” As-far asIcan see, that was the view 


taken by the majority of the jurors and by the learned Judge i 


who heard and saw the witnesses and | see.no 1eason to differ 
from their estimate of the evidence of this doctor. The record 
shows that at the end of his WA E he was 
reduced to complete silence. 

Lhe next point urged by -Mr. Majumdas was directed 
againgt the evidence of the other doctor, Dr. Hossain, and his 
point this time was that even that doctor could rot say. with 
cent per cent certainty, that the injury which he had.noticed 


' on the person of the. girl had been.caused by rape and by ro 


ether possible, or, rconeeivable cause. I cannot «po how the 
fact that Dr. Hossain' excluded to per. cent from the possibility 


assists Mr, Majumdar's.client.. Here was nota case that was _ 


being decided on.circymstantial evidence. It was a ca:e where 
there was direct. evidence of the girl herseJf that she had been 
raped and the medical-evidence.was relevant ,9nly as.corrobo- 
rating the direct evidence, or negativing it. If the medical 
evidence was consistent. with the story given by the giil, then 
so far asethat evidence i is ‘concernéd, the girl's ‘story “stood and 
Mr. Majumdar could expect no assistance for his client by 
pointing to the fact that the doctor was unable to say with 
absoltite "cértainty that rape and. rape alone had been the 
cause of the injury. The evidence of Dr, Hossain was sub- 
jected to very severe cross-examination and it leaves ro doubt 
On one’s mind that so far as he himself was concerned, he was 
wholly "convinced that the injury which he- noticed on the 
person of Kalpana h had been caused by rape, although he had 
to concede a theoretical possibility, that it might have been 
due to some eher reason. As I have pointed out, the test 


E here is not whether the injury found on the person of the girl 
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1951 but the test is whether the medical evidence is consistent with 


"se that story and corroborates.it. 
Ajoyendra Sen allas 


Khokan It was urged that even Dr. Hossain had not noticed the 
E injury on the arm of the girl and therefore the evidence of 
The State 





Dr, Banik should not be discarded on the ground that he had 
not noticed that injury. - This matter has baen dealt with by 
the learned Judge in his charge to the jury and I “entirely 
agree with him that the set of questioris which, it is said, were 
directed atthe arm.injury were really directed to injuries 
other than that injury and the trend of theanfwers given by 
Dr. Hossain clearly indicates that he was thinking of injuries 
on the private parts of the girl. But, as Ihave already 
indicated, in order to discard the evidence of Dr. Banik as of 
no value, it is not necessary to rely upon his failure to observe 
the arm injury. What he himselfsaid abouttbe nature and 
extent of his examination ofthe private parts of the girl is 
sufficient to render his examination valuless. 


P. B. Chakravartti, J. 


Ihave already referred to the result of the chemical and 
serological examinations. If the pair of shorts and the shirt 
belonged to the áccused, as in my judgment they have, been 
established so to belong, there can be no doubt that the 
chemical examiners report and the serologist’s report furnish 
to further powerful links-in the evidence. 


I have stated at the beginning of this judgment that I 
would approach the corisideration of the evidence in this 
case without disregarding the rule of caution which, it*is 
said, ought to be applied to the evidence of a presecutrix 
in a case of a sexual offence, Speaking for myself,.this, 
in my opinion, is a case where the conviction can well be e 
.. based on the evidence of the prosecutrix alone, even if she 

is to be treated, as a matter of law, as an accomplice. No' 
question was raised before us as to the intelligence of the 
girl, and, as I have stated already, Mr Mazumdhr directed * 
no criticism against the truth of the girl's testifnor y , taken 
by itself. She is an infant of seven yearg. There is 
nothing whatever suggest that she herself was capable of* 


Vol. 100 | U^ 'HiGR COURT - + 


inventing a story of this kind ànd furnishing the complicated 
details of the whole incident. There is- nothing either to 
suggest that she was used -as the instrument for furthering 
some evil design of her parents. So far as her evidence 
in court is concérned, no infirmity whatever has been pointed 


out tó us. ‘It is clear, firm, realistic and entirely convincing. 


In those circumstances, this Seems to be pre-eminently a 
case where the conviction of the accused can _ safely be 
Basen on the evidence of the prosecutrix alone. - 


But,.as i have alsa said already, if corroboration i is required, 
there is an ubusdanoe of it. Under S. 8, Illustration (g) of 
the Indian Evidence Act, when the question is whether a 


person was ravished, the facts that shortly after the alleged ` 


rapa she made a complaint relating the crime, the circum- 
stances under which and the terms in which the complaint 
was’ made, are relevent. Leaving -aside in the present case 
what the girl said,—it may be that one cannot corroborate 
oneself,—there were first her screams which attracted the 
attention of the mother, They ‘certainly furnish’ corro- 
boration ,of the story of rape, She was seen immediately 
after ¿he screams had been heard at the foot of the stair- 
case leading to the roof, weeping and bleeding. The weeping 
and the bleeding -again furnish corroboration of the act. 
The mother saw the accused closely following the girl 
down the staircase from the roof. There isa slight discre- 
pancy on this point between the -evidence of the mother 
before thé Commiting Magistrate and before the Sessions 
Court in that before the Magistrate she said that she had 
seen the "accused going before the girl, whereas in the 
Sessions Court she said that he was following her. I do not think 
discrepancy i is of much moment What actually happened must 
have been that the accused followed thé girl, slipped past 
her and went to the. ground floor and the evidence before 


the Committing Magistrate related to one stage of- his. 


descent: and ,the evidence in the Sessions Court to the other. 
The fict that the accused was seen following the girl down 
the stairs immfdiately after the screams had been heard, 
the fact -that the girl was taken to the mother of the accused 
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immediately thereafter ate facts which -also-corroborate, the 
story that the accused. was tbe anthor ofithe crime. Added 
thereto, is the «evidence relating to the presence ‘of blood 
and semen on the articles of clothingproved, to-my iind, to 
have belonged to the. accuséd, .If an incident before the 
Court may. ‘be referred to them is the, mother's. evidence as 
to the anxiety exhibited by the accused to leave. the girls 
brother behind, when he -took her to. the roof. «4I have 
mentioned only some of she. prominent pieces. of evidence 
which combine to point to the accused as the author of the 
outrage committed upon the gil and having gone through 
the evidence with the greatest care and listened to the 
careful and exhaustive argument of Mr. Majumdar, I have 
no doubt left in my mind that the verdict arrived at by the 
majority of the jury and concurred in by the learned Juge 
was the only possible and the correct verdict on the evidence 
in the case. 


In.my opinion , there is no merit whatsoever in the appeal 
andiit must accordingly be. dismissed. 


Idesire to add one word about the leave granted in this 
case to appeal on facts. In the case, to which I have aleeady 
made reference, namely, T'hiagaraja Bhagabathar vs. King 
Emperor (1), their ‘Lordships had to consider the effect of 
granting leave to appeal on facts from convictions had at 
trials by a jury in the High Court. It had been pointed 
out by the Bombay High Court thàt if appeals on facts 
were to be entertained, trials by jury in the High Courts 
would be reduced to a mockery and the strange result would 
follow that the verdict of a High Court Jury, based on the 
summing up by a High Court Judge, would come to be, 
treated as of less consequence than a verdict of a mofussil 
jury. Their Lordships of the Privy Council, recognised 
the force of. that criticism, but they. pointed out that the 
remedy lay in the hands of the Judges themse¥ves. They 
drew attention to the fact that the ‘section did not give an 
appeal on the facts as of fight, but left it to the trial Judge, 


(1) (1947 ) L.R.74 1,A.132 
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or to; the appeal Court, to. grant suth leave if if was, consi- 
dered necessary “A Judge" observed.their Lordships, "hearing 
an, application: for leave to, appeal om the facts has an 
absolute discretion to grant or withhold such leave but it 
is, œ discretion to, be exercised judicially. He js bound to 
consider any special features im “the particular case, but he 
cannot ignore the .effect which the granting of leave to 
appeal. wHhout due -discrimination may have,on the whole 
system of trial by jury in the High Court" With great 
respect, I venture. to think that the. evidence in this case. 
was so clear that, to..me at least, it is a:matter of some 
surprise that leave to appeal on the facts was ever given. 

The interim order dicecting-the appellant to be-kept in a 
house; of detention will automatically lapse and the accused 
must* now, be. sent to the Reformatory School as directed by 
the Learned: Judge. 7 


P. B. Mukharji, J.— ii 

I agree that this appeal should be dismissed. 

The rule that in sexual offences the evidence of the 
complaint victim should be regarded with caution is not a 
rule of law. It is a rule of prudence and common sense. 
Its origin is in the recognition of a common infirmity of the 
human mind.  A.victim's mind sis ‘liable to suffer from 
psychelogical obsessions: . which may lead consciously or 
even: unconsciously to bias. or-prejudice or exaggeration and: 
so obscure truth. That is.the reason: why caution is necessary. 
But-fhis-rute of; prudence should not be converted into a rule 


oflaw ‘The tendency to.impose a, kind oflegal fetter in such ' 


cases must be. condemned and:if from surrounding. circums 
tances andi fromithe other facts ofthe case. the complainant 
victim is.found to be a person who is neither 4n the nature cf 
an accomplice nor by character and conduct untrustw orthy the 
evidence of such person is creditable evidence and should bé 
given-to “due weight andieffect ina Court of Law. To: do 
otherwise andto exclude»such evidence in such circumstances 
will berto create a legal disability unjustified on principle and 
and unwarranted by the: Indian Evidence Act ofthe Criminal 
Proceduie Code. 
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Numerous authorities have debated this problem. My 
reading of them has led to certain conclusion. I consider it 
necessary to restate the law and” sucn conclusions in clear 
terms on this point. In cases of rape the Jury may convict on 
ths uncorroborated evidence of the prosecutrix but the Judge 
should warn the jury that itis dangerous todo so. In his 
charge to the jury the Judge must first state that it is dange- 
rous to convict on the uncorroborated evidence of tlfe prose- 
cutrix and secondly state also that nevertheless if aftef proper 
scrutiny and considering the caution delivered by him, the 
jury are satisfied with the uncorroborated évidence of the 
prosecutrix, they can accept it. There is no warrant in law 
for the prosecution that the complaint victim in a rape case 
must ipso facto be regarded as accomplice. That view is 
erroneous and wholly unjustified in law Whether such a 
complainant is an accomplice or not must be determined inde- 
pendently by referenee to the actual facts in each individual 
case. That problem is never an inference or presumption of 
law but is always one of fact. In support of the above propo- 
sitions reference may be made to 9 Halsbury P. 224 ( Article- 
314 ), Sikander Miyan -vs.- Emperor (t) and Harendra -vs.- 
Emperor (2. - 


In this case a further question arises because the victim 
was a child of seven A child witness is a competent witness 
under tho law unless the Court considers that by reason of 
tender years such witness is prevented fromi understanding the 
questions or from giving rational answers to such ‘questions, 
In this case the learned Judge satisfied himself that, the child 
witness was capable of understanding the questions and was 
able to give rational answers to them. Having’ read her 
deposit, I have no doubt left in my mind that she wasa” 
competent witness to give evidencé within the meaning of 
Sec. 118 of the Evidence Act. Here again there is a rule of 
caution. That caution relates again to the weight and not tq 
the admissibility of the evidence. In England it,is custcmaiy 


(1) (1937) LL. R. 2 Cal. 345 
(2) (1940) I. L. R.2 Cal. 180 
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for Judges to warn juries not to convict on the uncorroborated 
evidence of a child except after weighing it with extreme care. 
See the observations of Avory J. in R. vs. Dossi (1), R. vs. 
Cratchley (2) and 9 Hals.-p. 220 (Art. 307) This caution or 
warning is justified and proper because young children may be 
misleading witnesses in the sense that the mistakes and dis- 
crepancies in their statements are on the one hand liable to be 
ascribed to innocence’ or failure to understand and .on the 
othér hand undue weight is apt, to be given to what is 
merely a well taughtleason. The power ofthe children to 
dissociate fact from imagination is weak when compared with 
adults. The child's mind is prone to live in a world of imagi- 
nation and fancy and often mistakes such imagination to be 
facts ‘While therefore deliberate falsehood may not be the 
child'ss motive of making the wrong statement are in fact 


liable to be made by reason of their imaginative mind. 


and because to the mind of the child the borderland 
between fact and: fancy is vague and indeterminate and 
the child ‘cannot discern. when the one “ends . and the 
other begins. That is the reason why ‘there: should be a 


caution t that it is unsafe'to act entirely on the uncorroborated ' 


evidence of a child witness. But this again is not rule of law 
and it is proper and competent in a Court of Law for the Judge 
or the Jury to be so satisfied even after bearing the caution in 
mind, that the child witness is a witness oftruth and of facts 
and in that case to accept such testimony 


.I havé no doubt left in my mind that the evidence of the 
child witgess in this case is corroborated in material particulars 
on the fact.of the incident, on the nature of the injurv and on 

the identity ofthe accused not only by the other witnesses 
called by the prosecution but from the surrounding circums- 
tances ofthis case, such as the medical evidence, and tne 
discovery of Semen in the clothes | l 


e Twish ffnally to say that I entirely associate jati with 
My Lord's Observations regarding appeal on facts from the 


e, 
C» (1) 11918587 L J.'K B. 1024 
i (2) (1913) 9 Cr. Appeal Report 232 
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Original Criminal Sessions of this High Court. An appeal on 

facts u/s. 411A Cr. P, C. is only permissible with the leave of 

the Appellate Court or on the certificate of the Judge who. 
tried the case under Clause (b) of Sub-Section (1) thereof. 
Such leave or certificate must be to show that itisa fit case 
for appeal against conviction. It is a matter of great concern 
that this right of appeal on facts has of late been regarded 
almost as a matter of course. Indiscriminate leave or certi- 
ficate to appeal on facts from a conviction after a trial by Jury 
on the Original Criminal side of the High Court has of late 
tended to discredit such trial in a manner which I think was 
never the intention of this Section. Time has come 
to ‘emphasise the observations of the Privy Council 
in Thiagaraja Bhagavathar vs.- King Emperor (1) 
that if Judges make a practice of giving leave to appgaf on 
facts from the verdict of a jury which is not perverse or un- 
1easonable on the ground that the Judge himself dces not 
agree with the verdict or even that he thinks that: the Court 
of Appeal might take a different view of the evidence from 
that which appealed to the jury then such trials at the High 
Court does become a mockery and no doubt will deprive people 
tried in the High Court of the effective enjoyment of their 
right to trial by jury. The Privy Council makes it quite clear 
that the remedy lies in the hands of the Judges. It is time 

that this remedy is remembered and applied. Having charged 

the jury on the Criminal, Sessions and being at pains to remind 

them that they are the sole judges of facts I have with consi- 

derable surprise listened to arguments on appeal as though the 
jury had never -existed at all. This appeal isa typical case 

where such indiscriminate leave having been granteel “the 

matter was at large” to use the expression used by the Privy 


Council and yet there is literally not a single point of merit on 
the facts of this case. 


Such right of appeal on facts is not an unrestrietcd right 
but can only be availed of with the leaves of the Appellate 
Court on the certificate of the trying Judge*that it is a fit 
case for appeal. Great responsibility therefore rests on 
the Court granting such leave or certificoté, That respon- 

U} (1947 ) L.RZ4 1.A.132 


Ne 
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sibility is not discharged in my opimion by making it purely 
a matter of form and not of substance. While it is true that 
under the Criminal Procedure Code even after the amend- 
ment made by Sec. 411A nothing is indicated in the Statue 
as to the principles on which the Court of Criminal Appeal 
will determine such appeals as laid down in Sec, 4 of the 
English Criminal Appeal Act, 1907 and while it is true 
that the Privy Council does say in the case referred to 
above that under Section 411A of the Criminal Procedure 
Code when once leave is given the whole matter is at 
large and the Court has no right to uphold the verdict 
merely on the ground that it is not perverse or unreasonable 
because so to do would be to deprive the appellant of the 
right of appeal which the Statute gives him, it nevertheless 
remajns true that some cogent justification must be found 


either tin the Judge's charge or in the fact which can be’ 


said to induce the Court of Appeal to grant. leave or the 
trying Judge to grant the certificate. It is true as the Privy 
Council points out that the Indian Legislature was not 
minded to impose on the powers of the Court of Criminal 
Appeal in India any fetter similar to tbat imposed on the 
Engligh Court of Criminal Appeal in dealing with the 
verdict of the Jury but nevertheless it must be realised 
that the wider the freedom the greater the responsibility. 
The question is not so much of the right of appeal which 
should under no circumstances be fettered any more than 
what the law provides as of adminstration by the Courts of 
that right of appeal. The check to prevent frivolous and 
unmeritorius appeal lies in the fact that the Statute here 
requires the leave or the certificate. Such leave or the certi- 
ficate *in My opinion should never be granted first without 


some regard to the four principles laid down in Seo Suarup 
-vs- King Emperor (1) and approved in Thiagaraja Bhaga- 
batar -vs. King Emperor (2) which would be ultimately 
applicable if leave is granted and secondly that the facts 
and the Judge’s charge to the jury disclose some substan- 
tial ground fpr granting such leave or certificate. 

o 


R M. ; 


| (4) (1934) L.R 6l 14.398 at P. 404 (2) (1947) L.R. 74 I A, 132 at P, 140 


Appeal dismissed. 
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ORIGINAL CIVIL " 


Before Mr. Justice Bachawat. 
Sm BILLABASINI DATTA & ORS 


v. 
DULAL CHANDRA DATTA & ORS* 


Partition Sult—Preliminary decree before the Hindu Succession ‘ Act (30 of 


1956 ) came into force—Widow given a share as limited owner—The Act comes - 


into force—Position if altered by section 14—Section 14, if retrospective. 

Where, under a prellminary decree passed ina partition. suit before 
the passing of the Hindu succession Act, 1956. a widow was given a 
share in her husband’s estate equa! to that ofa son, to be enjoyed by 
her as a Hindu widow : 

Held -On a construction of section 14 of the: Hindu succession Act, 
1956, which cams subsequently Ínto force, that the share vested in her as 
afull owner and not asa limited owner, and the preliminary decree 
would be altered accordingly. 


Though the rights of parties are crystallised and are conclusively 
determined.by the preliminary decree, the preliminary decree isa step 
in a pending litigation and the "suit still continues, and any alteration in 
the rights of the parties subsequent tothe preliminary decree must be 
adjusted accordingly. 


Where by legislation subesequent to the preliminary decree the rights 
of tha parties are altered retrospectively, the court must takethis Into 
account and adjust the rights of the parties sultably and If necessarv, by 
altering the preliminary decree. i 


Section 14 ofthe Hindu Suceession Act, 1956, is retrospective and 
applies to any property possessed bya female Hindu whether acquired 


before or after the commencement of the Act. There is no saving clause ` 


with regard to pending litigations. By neccessary intendment, the Act 
affects properties which are the subject matter ofa pending litigation 
and the court will give effect to this intention though there ls no express 
reference to pending actions. y 

Application for direction on the Commissioner of partition. 
and orther prayers 
e The material facts will appear form the judgment. 

S. Sinha for the Applicants 

D. K, Sen for:the Dependant 

D. P. Gupta for the Guardian-ad-litem 

The judgment of the court was as follows :— 


* Original Side Suit No. 1107 of 1954. 


E 
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- - e. 

R. "S." Bachawat, J.—Prayer (j) of - the summons 
is opposed and raises an interesting , question as to the 
construction of the Hindu Succession Act, 1956. The rest of 
the application is not opposed. The dispute relates to the 


properties belonging to the estate of the Debendra Nath Datta’ 


who died on the 8th December. 1947 leaving. behind him 
as his heirs a widow the plaintiff Billabisini Datta and four 
sons, named, Dulal, Balai, Lakshminarayan and Rajnarayan 
and” two. - daughters named Sm. Sabitri ánd Sm. Namita. 


This is a suit “for a declaration .of the shares of the | 


parties and for partition of the estate of Debendra Nath 
Datta and.was instituted: on the roth of April, :1954. On 
the 21st December, 1954 a preliminary’ decree | was passed 
in this suit. By that decree it was declared that' the widow 
Billabasini and each of the four sons Dulal, Balai, Lakshmi- 
narayan and Rajnarayan was entitled to one equal fifth part 
or share of the immovable properties belonging to the estate 
and that the daughters Sabitri and Namita were entitled 
to have provisions. made for their marriage expenses, main- 
tenance and residence and it was ordered and decreed that a 
partition be made of the properties into. five equal parts or 
shares and that the Commissioner do'allot one equal fifth 
part or share of the properties to each of. the four sons and 
al:o one equal fifth part or share of the said properties to 
the widow Billabasini Datta to be held and enjoyed by her 
as a Hindu widow in the manner prescribed by the Hindu 
Law.” TEE SECUS. a 

"The. Hindu Succession Act, 1956 came into force on the 
17th, of June 1956. This summons was taken out on the 
16th! March 1957. ; ats 


Prayer (j) of the summons ‘is as follows : 
"The.Commissioner of partition be directed to allot 
to the petitioner Sm. Billabasini Datta on equal 
- fifth- part or share of the proper ies to be held 
aft enjoyed by her in severality absolutely.” 


This prayer is made in view of section 14 of the Hindu 
Succession Act, 1956, which reads as follows : i + 

“14. Property ofa female Hindu to be her absolute 

property.—(1) Any property possessed by & female 
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Hindu whether acquired | before or after the commence- 
ment of this Act, shall’ be held by’ her as full owner 
thereof and not as a limited owner. 


Explanation. In ‘this sub-section, '"property? in- 
cludes both movable and immovable property. acquired 
, by a female Hindu by .,inheritdnce or .-devise, 

or ata partition, or in lieu of maintenance or arrears of 
maintenance, or by gift from any person, whether a 

-relative or not, before, at or after her marriage, or by 
her own skill or exertion, or by;purchase or by "prescri 
ption, or,in an “other manner whatsoever, and also 

^ any such "property held by her as stridhana immedia. 
` tely-before the: ‘commencement of this ‘Act. ‘ 


. -(2) Nothing -contained in sub-section (1) shall 
apply to any property acquired by way of gift or. under a 
will or any other instrument or under.a decree,, or order. of a 
civil or other instrument ^or the decree, order or award 
prescribe a restricted estate in such property." e 

‘On behalf of Billabasini ‘Datta Mr. Sinha contends “that 
Sm. Billabasini is entitled to hold the one fifty share of the 
properties vested in her as a full owner. On the other hand 
Mr Sen contends that... 


(a). the Hindu Suscsidion Act, 1956, and in 

particular section 14 òf the Act does. not apply 
- 'to-a pending litigation. 

(b) thatthe one-fifty-share in the ‘properties, has 
-vested-in Sm.’.Billabasini by and under. the 
preliminary decree and accordingly..Sub-section 
(2) of sec. 14 applies and Sm. Billabasini is not 
entitled to any telief as prayed for. In my 
` opinion, ‘Mr: ‘Sinha’s contention „ought -to 
‘succeed. 


On the death of Debendra Nath Mullick Sm. Billabasini 
became entitled i m respect of all his properties to «the same 
share as a son in‘ view of sec. 3 of the Hindu Women's 
Right to property Act, 1937. Billabasini acquired a , Share 
in the properties by inheritance immediately on the death 
of Debendra. The share so acquired by inheritance before 
the commencement of the Act is indisputably possessed by 
her and now must be held by her as full owner thereof and T 


not as a limited owner in view of Sub section (1) of sec. 14 
of the Hindu Succession Act, 1956. ` 


In my opinion, the properties were not .accquired by 
and under a preliminary decree and Sub-section (2) of Sec.* 
14 of the Act has no application. 
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e 
:: The preliminary decree does not: confer on :Billabasini a 
fresh: title, in lieu ánd.in supersession of'her''antecedent “title. 
-Her one fifth share in the.properties: was: acquired: and héld 
by. Billabasini by fight of-inheritánceand continues to "be so 
held by her under that right as declared ,by .the., preliminary 
decree: ` LE "di h : E 
- Though the.rights are crystallised and are conclusively 
‘détermined "by" the’ preliminary 'decrée, “see sec '2 Sub- 
section (2) -of thé Code -of Civil procedure ;' -’Lachmi 
Narain Marwari-Vs-Balmakund Marwari (1) the: preliminary 
decree is a step in a pending litigation and the suit still 
continues [see. Jadunath Roy-Vs-Parameswar. Mullik (2)] and 
any alteration sin the rights ‘of the parties subsequent to the 
preliminary decree must be ‘adjusted before’ the final decree 
is passed [see "Krishna Lal Jha Vs-Manlleswar' Jha (3) 
Madan Theatres : Ltd -Ns:Dinshaw «$^ Co, Bankers, (4):| 
Where by legislation subsquent to the preliminary decree 
ths grights of the parties. are altered retrospectively, the 
, Courtemust take this into account and adjust the right of 
ithe parties suitable and vif “necessary - by áltering- the 
preliminary decree. ` hi ' p 
' lt is true that Sec. 14 'of the Hindu Succession Act 
1956:does not’ refer to’ pending ‘litigations in express lang- 
uage.' But on the "face of it ‘thé ‘Section ‘is Tetios ective 
and applies to “any ‘property ‘possessed by a fetale” Hindu 
whether acquired before or “after” the “commericement of this 
- Act". * The property which "is! the ‘subject’ ‘matter of: the 
spending suit is within the cleár”:ámbit of the Section. There 
-is no-saving” clausé. with. regard’ itd! dending-“litigations. By 
‘necessary intendment ‘the’ Section -affécts pofperties which 
‘are-the subject matter of a*pending litigation "sind. the Court 
will give effect to this intention though there is! ho' express 
-reference to pending .actions [see Mukherjee, «Official Recei- 


var*Vs-Ram Ratan Kuer. (6 )-and H utchinson-Vs.g. auncey (65. 
Ir.my opinion therefore..Sm. Billabasini is entitled to 


an'order substantially.as prayed for in terms of "prayer (j). 


Jt 18 not therefore necessary to-decide the ‘wider ques- 
*ion'whether Sm. Billabasiniswould have ' beer “entitled to 
any relief had -the final decree been. passed in this suit, 

and I reserve my opinion ón that qnestion; - "ur 
I pass the following order:— 
MES e. ` B : 


1). (1994)-L. R SELLA, 321; 29 € W. NA 391 
 (1939)L R. 67 1. A 11 ; AL IR. [1940] P. C. || 

(3) A. R. [1921 ] Pat 296 ; 

(4) (1945) 50 C.W N, 102 P. C. 

(5) (1935) L. R. 63 I. A. 47 ; 

(6) (1950) 1. A. E. R. 165 
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With regard to prayer (j) 1 Order and direct that the 


' Commissioner of Partition do allot to the petitioner Sm. 


Billabasini Dutt one equal fifth part of the share of proper- 
ties to be held and enjoyed by her as full owner thereof. 


The preliminary decree will stand altered accordingly. - 

There will be order in terms of prayers (a), (b), (c), (d), 
(e), (®©, (£), (b), (i), (k), and (1). With regard to prayer (m) 
the costs of and incidental to the application will be costs as 


“in a partition suit. 


The parties will have the tisual liberty to bid at the sale 
to be held by the Commissioner and to set off the purchase 
price against their respective shares. El 


There will also be an order in, terms of the agreed draft 
accordance 
with the agreed draft minutes I order and direct that— 

(1) The Commissioner of Partition do divide thé sale 
proceeds amongst the parties in accordance with their 


respective shares, after making provisions for costs under 
the preliminary decree dated 21st December, 1954 and the 
provisions for the marriage expenses and the capitalised 
value of the right of residence and maintenance of Srimati 
Sabitri Dutta and Srimati Namita Dutta respectively: 


(2) The Commissioner of Partition do pay to Srimati 
Pratima Mullick, Surendra Nath Mullick and-Srimati Zfnanda. 
moyee Dassi their respective dues under the respective 
mortgage executed by Dulal Chandra Dutta, the defendant 
No. 1 in their favour, out of the.share of the said Dulal 
Chandra Dutta in the sale proceeds, and to pay the balance 
of Dulal Chandra Dutta's share to him. 


(3) 'Fhe cause title of the 
amended 'in the manner hereunder. 
*Sm. Namita Dutt lately a minor under the age 

. of 18 years but has now attained majority". 
Certified for counsel, The Commissioner will be at 
liberty to continue to act on a signed copy of the 


minutes upon the undertaking of the applicants Solicito: 
to complete the order. 


R. M. Gupta, Solicitor for the Applicants 
B. Mullick, Solicitor for the Defendants ° M s 
A. Dasgupta, Solicitor for the Guardian-adslitem 


suit and registrar b 


"Preliminary decree altered 
other orders passed. 
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“Before Mr. Justice s N^ Cala Roy. AG o. 
E DIVISIONAL SUPERINTENDENT; EASTERN! «Criminal ` 
a ened D : 1087 
f TAWAN HOWRAH ` multe Tor as e 
5 End = fec 02 "Ma,7- * 
ur. zn - QUEM NE RUE: 
A Y 5 rp vog iod t LES 


SURENDRA NATH cae ar sare & "OTHERS? 


rE 


Criminal Procedure Code He act V of 1898), Sec, 539B—Local OEE, 
Procedure Yo be followed 


Criminal Procédure Code, Sec. i es d of Evidence should be 
' o in  Contravention of Bees 539B "and 137, que illegal, 
bet Acc 5 es 4 

Under Section Dor: ‘of the Code of Criminal Procedure, a Magistrate 
making a local ection has without unnecessary delay to record a 
memorandum of: arly relevant: facts observed at ‘such’ inspection and under 
Subsection (2) such memorandum is to form part of the ‘records of the 
case. this procedure be not followed,! the local inspection is in con- 

travention of the provision: of Section: 5s9B of the Criminal Procedure Code. 
: "u y 

` After the « cause had, bein shown ru the dn the. Magistrate should 
have clearly proceeded under Section 137 of th the Code of Criminal Pro. 
cedure which requires him to ‘take evidence: in' the matter. «+: ” ^ 
In the present case no such evidence was takeñ and in such the, set . ;. 
order of the Maķistrate . is quite illegal. . DEP MER 


jg 0 cond, 0.9 0 0. 


Appiiatiok by the Coxaphaipant: p DES A 

© The material facts will appear from ‘the: Judgment i" NIE E 
Bhabesh Narayan Bose for the Petitioner. "Rd 

Parr Kumar Pageni for Hue Opposite T Parties, 


The judgment of the: Court was fas follows:* — 
td i 

8. N. Guha: Ray, J.:—This Rule i is‘‘directed against an 
order passed by the Sub-divisional Magistrate of Sefampore in 
a proceeding under Section 133 of the ‘Code of Criminal 
Procedure. 

cgit appears that. on beHalf' of thé Fastern" Railway: a Sines 
‘was -written’ tg the” SabDivisional Officer oh the’ Hu "Decém- 


spenen “Bey 546 


Ruf s TX GR Shy T a cad 


wA Bru abs TE enn AN 


4* Criminaj Revision 'No ` 449' of 197 ‘against the order “ot Srée 6. 
Gomes, Subdivisional Magistrat, Serampore dated the gth February, 1957 
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ber, 1956, by the Divisional: Suptrintendefit; Howrah. L. thio 
letter he invites a reference to certain other letters mentioned 
at the top and asks him.,to direct.the,owners Mrs. Sailabala Debi 
of Panchanantala, Baidyabati and M/s. Surendra Nath Chatter- 
jee & Bros; Panchanantala; Baidyabati: to dismantle the walls 
immediately so as to ensure safety to running trains, the alle- 
gation being that these. walls. are. in. an; extrenfely dilapidated 


` condition and may collapse at any time causing danger to run- 


ning trains. On the record I fmd with this letter a copy of * 

memorandum, dated the 15th November, 1956, from the Assis- 

tant Engineer; No: 2; to; Messrs: Surendra, Nath Chratterjec $ 

Bros, Panchanantola, Beidyabsti Howrah, and it runs as 
follows; — + o 

“The. front, Hall of your building alongside. the down 

n Slow line between Baidyabati. ands Sheoraphully- at: mile 

14/4 is in extremely dilapidated condition and leaning 

towards: thé track by aboüt 1/—3". "The wall is about 

"29 high-agd.is.14.— 67 away fromsthe, centre;of: the- “déwa 

slow line. It is apprehended: that’ the. Wall, which. is 

“already. heavily cracked; may- collapse-atcamy:moment :and 

may cause danger to running trains. You are, therefore. 

; réquested ; to: dismantlé this. wall: immediately. s so that 

safety to- running: trains: can ¡be assured.” 


Copies of this Memorandum appear to have been sent to fhe 
Sub-Divisional Officer, Serampore, and the - District Magistrate, 
Hooghly,. for. information and: før- asking: the. above party to 
dismantle the waH;:immediately in-the interest of»public safety. 


There is also on the record another letter, dated the 24th 
November, 1956, from; Assistant Engineer No: 2, E. Railway, 
to Mrs. Sailabala Debi which is almost in the same terms as 
the, earlier memorandum. to Messrs. Surendra -Nath ,Ghatterjee 
& Bros, Copies of--this-letter were-also-sent to. the>Sab:Divi- 
sional Officer, Serampur, and ‘the; District - Magistrate; Hooghly. 


On the strength of these letters the Sub-Divisional Magis- 
trate diregted. thecpersons mentioned. inrtheselettersto -rémove 
the.-said^ wall. within- seven ‘days: from. the- receiptn of- copy~ of 
the order, or to appéar before him and show cause om the 
ands January: 1967 why: the-order: should mot-be enforced, 


. VOL. 199] +: ¿HIGH COUETÍ ''., 05. $ TH. 


The “opposite «parties showed rcause son 'the 7th- fanudry, 
1967. “The ‘eaiisesshown; iin substante, ipóthidt ee proceeding 
is bad -imslaw, ‘there being Ano: tpróvf.thdt :tye 3státé cof tthe 
building-insquestion \issdangetoussat ptesentiand mot ina fiture; sujerinnfeden 
- that :thére Was aur indication board Axel by the Raitwaiy\speci--Hanea:: E 
tying the speed limit of trains not exceeding 20 miles per. Holir E 
at that part of the Railway where the building stands, but : 
‘that board had ‘long been :removéd by the Railway -duthorities, UR. 

, Cmn cas “a result. of “tHe removal :of.:the/-said:-indicatidn boad S-N. Qs 

the speed limit had been relaxed and damage was being caused Rev 
‘to the-buílding'by' the running of tramis.-at ufilitnited speed, 
"causitig "cortitiious "vibration -and ishock :to.tthe» building for 
which ‘the Railway was liable ‘for “civil *damáges;:that the 
"building-in question stoed con private ‘land :at a considerable 
distante from -the Railway :and-cansed> neither’ any.*obstruction 
‘mor ànj-eficroachment &nd «he Railwayowas.aliys.cat liberty 
'fo faise a ‘protection * wall «on «its ‘own -land ‘against ‘any future 
ramage if-it ‘so liked; that:there-was-no imminent damgér to the 
“passer ‘by sthrough ‘the -utanicipal “road, ‘otherwise tthere would 
‘have “been; cofaplaint élther ‘from the municipal authorities or 
‘from thespublic ingeneral; and.lastly that?the-wal iniquestion 
‘is a will on? which “fest two roofs: of ia two storied: building 
‘Wherein. the ‘owners live “with their. family “and Jade: it been 
“in sfaté of imminent ‘danger they nine nót n lived there 
with: feet ani" Wa : 





o 

On. ihe 28th January, 1967, on ehajt of the. ‘Swners a 
- further petition was * filed —betore he “Magistrate” saying that 
opposite party No. 1 was a widow ‘having’ no body. to look 
after her and she lived on the charity _ of "her, relations; that 
. Qpposite .party No. 2 was an, old man and” workéd às a peon 
in «Bgidyabati Shéoraphulli. (Co-operative pour Limited on a 
' vety small salary; that -Qpposite parties Nos. 1 1 and 2 were 
passing through so - much financial - -stringency that - they could 
hardly maintain. theniselves, not to speak of undertaking any 
repair of the building in question; that the wall kih guestion 


* 


not being a boundary wall, but a wall on which rest-£wo roofs, 
:ene of the ground floor and the other oft the’ first floor,” its demoli- 
tion required heavy expenditure. which opposite parties Nos. 1 o 
and 2 were not in a position to meet; and that the owners 
were not. in a position to contest the present roceedings. In 


Pi 
these circumstances, there’ Was. a Prayer that in view “of the 
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helpless state and condition of .the these two opposite parties 
the:.Court should “be pleased: to direct the Eastern ‘Railway 
authorities to get the said wall repaired at.their own costs. 


-Meanwhile . after. the opposite parties showed cause: the 


learned is A inspected the place on the 14th January, 


PRIS 
Garendi. Nath -. 


tg 


On the 9th nae 1957, the learned Mhgistrate. passed 
'the-final Ged the material pordon of which runs as follows: — 


f 


"The building is situated along . side the Railway 


nes of the, Eastern Railway between. Sheoraphuli and 
- Baidyabati' Station on mile: No. 14/4. A wall of. the 


said building by the side of the Railway line isc in an 


, extremely dilapidated condition and is likely to. collapse 


and fall on the Railway line. The wall is 20 feet height 
and is: 14 feet six inches,away from the centre “of the 


Down .Railway line and stands very adjacent--to. the 
“public permanent way. : There is. therefore -an apprehen- 


sion. of'injury.to the public and passers by and as such 


. the safety. of the public is in danger. I ‘issued, a: con- 
:ditional order under Section 133 Cr. P. C. upon the three 


members of the. opposite party directing them to remove 
thé said dilapidated . wall -within . seven days. from the 
date of receipt of the order. Surendra Nath, Chatterjee 


`- has not appeared. Notice has been served upon him 


, in a manner laid down under Section 137 Criminal Pto- 
| cedure Code, ' Panna Lall Chatterjee and Sailo Bala Debi 
i appear. "They do not deny the public character. Hence 


I:do not proceed under Section 189A. of the Code of 
Criminal Procedure. I held a local inspection ` and 


“found that the contention of the Railways is genuine. 
' Thé wall is in a dilapidated condition and is likely to 


` 


collapse and fall on the Railway line, of the Fastern 
Railway causing injury to the public and to thé run- 
ning trains. The members of the opposite party elso 


: state that they have got no objection to the demolition. 


They suggest that they’ are in straitened “circumstances, 
and that” it is beyond their means to capty:e on the work 
of demolition. and reconstruction. 


. 
3 


I therefore, direct the members of the “opposite party, to 


`, remove the aforesaid dilapidated wall ‘within seven days fiom 
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. the. date of feceipt of ‘the: ordef. -As'the-situation is: one of 
„emergency; and as.the members of ‘thé opposite’ ‘party‘have! not 


got the means to carry--on- theeivork of ‘demolition ‘and to 
‘repair the sanie for-thepurpose-of-habitation? I order thi 


957 


Division’ 


at the ‘Superintendent, 


. Eastern Railway do bear the cost: of construétion’and:make ‘the Eastern Railway, 


Necessary works of repair for - the purpose pe a the 
building habitable"; +- ` nt po A 
1? i ` e 


On behalf of the’ or the” ‘second part ob the. order 


: under which the Railway was required to bear. -costs of. con- 


struction and repairs for the purpose: of aking the, ‘ building 
habitable is being challenged as illegal... 


. had? poa 
[as Dat 


O Gnd should bo st ade 


Howrah 
va. 
“Surendra -Nath 
Chatterjee & ors. 


S. N.G Guha 
Roy, J. 


~- Although the information: on which action was!:taken was ^ 


not ‘by itself self contained: the’ leartied. Magistrate:‘as well -as 
the parties fully-understood ‘the identity of ‘thé wall ‘which was 
required -to:be' demolished, because there were-certain enclosures 
to the letter ‘of: the ¡Railway ‘from which there 'could:“be no 
“dofibt as to the identity of“the- building» in“question. It is, 
‘however desirable to.state in:"thecapplication itself. all «the 
particulars necessary:for the. drawing! up‘ of -proceedings under 
Section 183 of the Code of Criminal Procedure, but 'the-mere 
fact that all these particulars are not contained in the letter 
“would not justify me'in setting -aside even: the conditional 


: Order, particulaxly when the parties:knew: what building: dt-Was. 


BD a jai was in anger P OMEN: Laasti EUR dd 
"The learned: “Magistrate. appears 'to' have: followed à 'wrong 

procedure: throughout.’ After . the parties. showed cause, -he 

made a local inspection. ! Under.Section 539B(1) of the-Code 


' of Criminal procedure, a Magistrate: making a'local inspection 


"has without unnecessary delay to record -d . memorandum- of 


'any relevant facts observed at.:such inspection ' and . under 
‘Sub-séction. (2) such memorandum .is to form-part of the records 
' of «he «case so that if. the ‘public prosecutor, complainant: or 
accused so desires, a copy-of the memorandum ‘shall'be furnished 
to him free: of cost. ."In ‘this..case no memorandum of local 
inspection was made:.by. the Magistrate-.and- the .parties..could 
not have known at all till the final order was passed, of what 


ot ‘actually he Magistrate saw bearing his local inspection. This 


^ Is «in conjravention of the provisions of Section 589-B of the 
Cade. >. Du 
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Then .after.the „parties had -shown .cause, -the - Magistrate 
should „haye -clearly proceeded under Section .137 :of -the Code 
„Qf Criminal -Procedure which requires.him to take :evidence:in 
the matter. The learned Magistrate says that -the -members «of 
,:the second «party did -not.deny the ¿public character, “by which 
-Qbviqusly «he “means -the public .character of the Railway -line. 
I would not understand how any body could “have: denied ‘the 
` public character of the Railway line, but that is not the point 
in dispute: Thé question in this tase is ‘whether ‘or “not the 
“building “is in such a`state ' that one 6f its walls is in danger 
“of “falling “down ‘and ‘thereby ‘endangering the “safety df ihe 
persons, using of the adjacent public "pathway or of 'trains 
running along that line. a 


Jf, infact, the wall is-in danger of-fallingedowk and: causing 


«danger, then the -further question vis what stéps are snecessary 


for preventing this. Is-it:metessary to +reinove-the wall valtage- 
.they, ar «is it likely -to-be enough if:some-sort of support .is 
-gontrived to the wall what is"in.dangér of falling “down? elt 
ris also cto -be -considered whether ‘any steps car reasonablf be 
«taken; in the circumstances-of:the case to avert“thé apprehended 
danger. These «are. matters - which: cannot. :be. «decided without 
“going winto- evidence. 

_ Fhe second part :óf »the- order is quite illegal. Et saddles 
the first party with the. costs of the repairs and the :demolition 


` of the building belonging: to the second party when -the wall 


of that building is likely to cause danger to the public. 

:I have-poinited: out already-that:the whole-of thé final’ order 
ds illegal and «must be-set aside. ‘tte Rule ¡is:aceordingly «made 
.abtgolute and the 'Case-séntsback tó*the:trying»cóurt -for:disposal 
-accerding 'to-law from:the:point»where the“second party showed 
«cause: The. application -of the second. party, dated the 28th 
January; 1957, :is:really a -plex tliat-the members: of :the: second. 
"party are too poor -to afford :to :have the wall’-dematithed or 
cto: havé-tire same repaired arid that-théy are: not in-a position 
"ta»xentest tlie proceedings. Evei then the leatnéd Magistrate , 
3s:to?take-evidence-in the matter and dispose of the-whol case 


“an” tke eedem adduced; according to law: 


Ruke maig ibsolute , 


: Uo €aseisent back to the 
R.N.C. Magistrate, 


VOL, 109]! HIGH. ‘COURT 
ORIGINAL: CIMIL: 
Befores Mr: Justice Pi Gi Malticky 


PROBHAT KUMAR: DUFT: 


Vv. ^ 


RAMMOHAN DUTT & ORS" 


E ? ^ 


Puitition-—Family - dwelling: hóusex-If t may. be: sold to «the highest bidder, 
when cannat .be conveniently partitianed—Partition Act? (49: IV. of 
1893)—Allotment "where! purtition cannot be madé—Principles— Sõle,” 
meanitig yof (the word:—A Uotinent: toca sco-sharet, if sales”: 
The- power -of -the-Court -to-direct a sale in a suit'fór partition, must 

be: held toi: be: limited-'to» the: cases: provided form incthe Partition AE 

The Court has no‘ jurisdiction, apart from the paren -Ach o directa; 

sale of the property, where the property cannot be partitióned3 aniohgst 

the parties in metes and bounds. 
x Nityagopal -Sámahta:v: Pran Krishna. Diw & ors. (i) reléited to. 
But in an appropriate -case): Where the. property cannot .be-partitioned 
amongst the parties in métes and bounds, the property may be.allotted 
fo: ont-or;more of-th- parties- and ‘the 'other^parties given “monetary ‘com 


pensation. | 


Tht: word. “Sale? “as used in- the: décisions-shduld- be taken-mot in thé 
sense of transfer of property to an outsider when has no -irterest. itirthe 
property but really an allotment to one of the co-sharers of the whole 
interest who had already a fractional interest in the property. In the 
ew ngae ie -when..a. ODIT ie allotted to. oné-ca-sHarer r exclútively, 
thaggh'it involves a transfer òf interests or shares of the other co-shares 
tocthe co-sharer "to whór. the -property is allotted such aflotment is never 
considered tobe a. sale by onerco.shater.to another: ^ ~~ 

Without expressing ‘final opinion as to whether the Court has the ] ower 
to. direct d esate «of: as property; that -cannot :be teñveriehtiy paftitionkd 4m 

etes. and bounds, his Lordship held, -in the particular facts of;the cast, 
that "greatest good tol: the - greatest -number’ would be done ‘if the’ parties 
Dae ee ey eam the house were callowed <td: livesthere if “the 


same way as they had doing and compensation were paid to those 
who wanted a sale. 


Suit for Partition. 
TE material Picts will appear from the. judgrhent : 


S; Chattetjée; S. K^ Hama, S. Dutta and N, R. Banerjee 


ji OrigiffiSide--Suiti-No:: 32:95 0É5 1955. e 
(1) [GKR] AALRE Cak agg. mE 
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"Civil c P. C. Mallick, J. :— THiS is à ‘Suit fox. partition, The pro- * 
1957 perties sought to be partitidned are. two valuable immovable 
£n properties and sonie moveables. .. Of the two immovable proper- . 

y Dutt ties, premises No. 78/1, Nimtala Ghat Street is the family dwel- 

ns ling house for the last 100; years." „It tis a‘ fouristoreyed building 
Dm [gos on land measuring about 5 cottahs. The other immovable 
e a y. Property is -premises No. 16, /Pageyapatti Street, Calcutta, 
Mayra. — Which is let out to tenants yielding a very substantial rent. , 
It is also a four storeyed building’on land! measuring about 3- 
cottas. "There are 23 co-sharers having smsall fractional inferests 
in:the properties.. Some. of. the. co-sharers who :are* well off 
have! acquired. houses *of' ‘their own, and. have left the family 
dwelling house. «The remaining others are some how living in 
the family, dwelling house. Plaintiff is , comparatively well off 


and has his own" separate house, but is: PEE in' the aay 
dwelling house. s v : 





E 
s» Att ` tet we a 


The. shares ‘of the eli in Mes two able pa 

Lcd are. different. h T he reason’ of this difference: is that some pf the 
Co'shárers, have! purchased | ther share of other co-sharers in 
premises No. I5, Pageyapatti Street. Shares of the parties have 


been stated in paragraphs. 8». and 3 of the, pame: and these. are 
admitted . shares." ee prc 


n 19 a 2 had o uoo, rote ES 
C Cb wx ' 


ele yop ate 


Plaintif tias claimed Ea the‘ defendant No. 1 15 ; Liable” to 


the Plaintiff in full settlement without: ae his liability 2 
to account. ‘This “offer has been: accepted: by the plaintiff’ and i 

thé cláim, for accounts has ‘been, given up by the: plaintiff. 
Noné of the other parties- claim any account pas one another. 


«and ^u . ve 


Plaintif has tendered evidence to prove the existence of 
some movables. The list of such movables has been tendered 
in evidence. All parties. appearing. accept the. position “that 
beyond the movable set out in the list, there is- -no other mov- 5 
able jointly -belonging to' the .parties. ;There. is. no, further 
riecéssity of enquiring as to whether there are any other. mov- 

: ables jointly belonging to. the partiet. 


All the parties appearing -agree -thatthe premies NG. ib. 
Pageyapatti Street cannot be conveniently partitioned ang : 
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should be sold and the salé. proceeds distributed amongst the 
paties’ according -to their. réspéctive ‘shares. e T 
Po akg ge s A OBSS. CP EG do e oiu 

The only.dispute'in this ‘cise is-whether.the*family dwell. 
ing house being premises No. 78 1//Niritala ‘Ghat Street should 
be: directed to bé^sóld of not) Mr.'-P) P;'Ghosh; learned 
counsel’ for the «plaintiff, submitted" that having-fegárd-to the 
number of-$hares:and- the 'sizé^óf the"dwélling Hoüse/'it is ‘clear 
that the dwelling house-cannót bé conveniently partitioned’ in 
metes ‘and bounds,’ and .there-is^no^ other “alternative: than 
ordering a sale of the house to the -Highest “bidder. amongst 
‘the parties; the parties, either” singly “or some of them jointly, 
-may - be allowed : to bid.-" According’ to Mi.- Ghosh, this will 
do equities' to the parties and in his submission thé: only way 
to do equity between the parties. It is conceded that in the 
instant Case the court has no jurisdiction to direct a sale under 
the Partition Act, inasmüch as there is no réquest by the 
shareholders interested individually or collectively to the extent 
eof one moiety in the properties to direct a-sale.” But it is 
urged that the court has jurisdiction, apart from and indepen- 
dently of the provisions of the Partition "Act, to order a sale 
amongst the parties and to direct that the property shonld be 
allotted to the party offering the highest bid. In support, of 
this argument, Mr. Ghosh cited: two recent authorities of this 
court. Im the case of Pannalal Dutt vs. Hrishikesh Dutt & 
Ors.(1) S. B. Sinha, J. laid down the above proposition. In 


the case of Narendra Nath Das vs: Jnanendra Nath , Das e 


Ors.(2), Bchawat, J. laid down the same proposition and cited, 
with approval, amongst others, the above decision of S. B 
Sinha, J. “In the case of Nityagopal Samanta vs. Pran Krishna 
Daw + Ors.(3) a Division Bench of this court consisting of 
G. N. Das and Guha Ray, JJ& held the contrary view. ‘In a 
-well considered judgment in the above case and after reviewing 
all the duthorities including the’ decision of S. B. Sinha, }. 
‘noticed above and other decisions relied on: by S: B. Sinha, J. 
in the above case, G. N. Das, JẸ who” delivered judgment in 
that case, ‘expressed his Opinion that ápart from the Partition 
Act the Court’ Bas' nó: power to direct a gale’ of-a property in 
a partition suit. "The Partition Act confers on the court in a 
xi pon d power of ale ip enin spied cate. No 


86 C.L.J. 144. . E 
9° e, 147. ie qu A E 
LR. . 893. RM PE E 


1) (1948 
2) (1052 
3) [1952 











125 


Civil 


1957 


Proghat 
Kumar Dutt 
v. 
Rammohan * 
Dutt & ors. 
P. C. 
Mallick, J. 


* Rammohan 
Dutt & ors. 


.P. €. 
Mallick, J. 


THE CALCUTTA LAW JOURNAL [voL. 100 


general power of sale can be spelt out from the provisions of 
the Partition Act. Section 37(2) of the Bengal, Agra and Assam 
Civil Court “Act, 1887, was not intended to get round the 
express terms ‘of the Partition Act. The provisions of 
section 396 of the Code of Civil Procedure, 1882 or the pro- 
visions contained in or 26 of the present Code of Civil Pro- 
cedure gave no such power of sale to the court., No inference 
can be drawn of the existence of this power of sale from the 
general words of 0.20 r. 18 of the present Code of Civil Pro- 


cedure. The case in which the above judgment was delivered 


by the Division Bench was a case of partition of a tank with 
some adjoining land. 'The trial court recorded a finding that 
the property cannot be conveniently partitioned and directed 
a sale amongst the co-sharers. In appeal the lower appellate 


. court confirmed the decision and finding of the trial court. 
"This “order of the trial court, confirmed in appeal, was set 


aside by the Division Bench and while directing a partition 
of the land, the High Court directed the watery portion, that 


_is, the tank, to be kept joint. . 


The other authorities cited by learned counsel may now 
be noticed. In the case of Raj Coomari Dassi vs. Gopal 


Chunder Bose,(1) a Division Bench of this court expressed an . 


opinion that the court would be disinclined to order the pro- 
perty (a puja dalan) to be divided without giving the co- 
sharers who wish to keep it entire an opportunity of doing so. 
This case throws no light on the right of the court to direct 
a sale of a property which cannot be conveniently partitioned. 


In the case of Basunta Kumar Ghosh- vs. Moti Lal 


- Ghosh;(2) a Division Bench of this court consisting of Rampini 


and Sharfuddin, J.J. held that: 


* It is a well-known principle of equity which must 
be adopted in all partition cases that when it is,incon- 
venient to divide a property, that- property must be left 
in the possession of persons in occupation and the other 
persons who cannot get actual possession compensated”. 

- The-above decision in Basanta Kumars case (2). was dis- 

tinguished by Sir Ashutosh Mukherjee in the case of Debendra 
= a a - . . 

(1) (m LL.R. 3 Cal. 514. "m mL 

(2) (1907) 15 C.W.N. 555. ES one - ` 
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vs. Haridas(3). In Basanta Kumar’ 5 ¡case (2) the „purchaser , was 
dirécted: to be compensated and the family « welling . house was 
directed ` E be’ allotted, to the members of, the family. and the 
case was, ¡Under s section' 4 of thé ‘Partition’ Act. “Sir, Ashutosh 
Mukherjee Seemed not to agree ‘with | the PIER, , that the 
principle ofe equity y to be applied” in all Cases] ris t that the person 
^ MOLLIT, 

in ‘possession “shot id be. allótted. the, ; portion, of, the joint pro- 
Perty of which ‘he iis in occu pation," 1 while the other party may 
be cófilpehsated. In the particular circumstances of the case 
Sir Ashutosh Mukherjee held, that such an "order. would be 
inequitable and the proper 'order would be "to, direct a sale 
amongst the co-sharers to the highest ‘bidder: In the case of 
Asanulla vs. Kalikinkur, (4) a . Division Bench. of. this “court 
consisting „Of McDonnel and Field, J.J., ‘held that when 
partition cannot be made without destroying the intrinsic 
value of the property, then a money compensation ‘should be 
given. The subject matter in the case of Mohit vs. Pranab(5), 
heard and disposed of by S. K. Ghosh, J. was a tank, which, 
according to the finding of the learned Judge, could.not be 
conveniently partitioned amongst the cósharers in metes and 
bounds. There was no.request for sale within the meaning 
of section 2 of the Partition Act. It was held that the Court 
bad no jurisdiction to direct a sale under the Partition Act. 
Nevertheless, his Lordship directed a sale of the tank amongst 
the parties and the tank was directed to be delivered to the 
highest bidder. ; 
o 


" 


It is to be noted that none of the authorities cited has 
held that apart from the provisions of the Partition Act the 
court has power to direct a sale to outsider, but it is assumed 
that apart from the Partition Act, the court has inherent 
power to order a sale amongst the parties to the highest bidder. 
„In effect such an order for sale amongst the parties would 
“amount to the allotment’ of the property to onè of the 
'co-shhrers, while the remaining co-sharers were paid compen- 
sation, In other words, the court proceeded on the basis that 
in the peculiar circumstances of the case in which the property 
cannot be conveniently partitioned, the only equitable way 
in which ‘partition is to be effected is to allot the property 
to me of the- parties and compensation. to ‘the rest. In 


pii B) LLE, 10 Cal 0 p PERMET 


1930) 52 C.L.J. 68 ME Tag 
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Basanta Kumars case(1) noted above Rampini, J. seemed to 
think that wheri the property, cannot bé conveniently parti- 
tioned, the party in possession should be allotted the pro- 
perty, whilé the other co-shaters should get compensation. 
Sir Ashutosli Mükherjee in Debendra vs. Haridas, (2) noticed 
ábove, expressed. thé opinion that the allotment to the co- -sharer 
in possession. would not be equitable in all cases, but in bis 
judguieht it would be more equitáble to allot the property to 
that co-sharer who gives the highest bid. In that case the 
court assumed Jurisdiction to order sale amongst the co-sharers 
on the basis that it is the. only way in which the partition of 
the “property could be effected; where no such partition is 
otherwise possible in metes and bounds. In the case of Nitya- 
gopal vs. Prankrishna(3) noticed before the question whether 
the court has any power to direct a sale, apart from the 
Partition Act, was specifically raised and G. N. Das, J. who 
delivered the judgment, after a careful and sifting consideration 
of law and authorities, came to the clear conclusion that the 
court has no jurisdiction, apart from the Partition Act, eto 
direct a sale. With the reasoning of My Lord Justice G. N. 
Das I most respectfully agree. I hold in agreement with 
G. N. Das, J. that the power of the court to direct a sale in 
a suit for partition must be held to be limited to the cases 
provided for in the Partition Act. The form in which the 
question was raised in Nityagopal’s case(3) was never consi- 
dered by Sir Ashutosh Mukherjee and other Judges in the 
cases noticed before, and I am apt to think that had. the 
question been canvassed before Sir Ashutosh Mukherjee in the 
same form as it was canvassed before G. N. Das, J., Sir Ashutosh 
Mukherjee, S. B. Sinha, J. and Bachawat, J; would have come 
to the same conclusion as -was arrived at by G. N. Das, J. 


“It is no doubt true that rio order for a es can De madé 


- even if the property cannot be convenient]y Partitioned amongst 


the parties in metes and bounds, but cannot in such-a fase 
the Property.be allotted tó one or more of the parties and 
the parties to whom no allotment can be made in the circum-. 


stances be given monetaty compensation? It seems to me that 


this court in the various cases. citcd above- was. “inglince sto 


1 eet 15 C.W.N. 555. 2:2 DU C mM 
1910) 15 C.W.N. 552. MAYA 37* 
3) [1952] A.I.R. Cal. 893. ^ ^. 
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think. that this. can, be, done; : The pmethod that. appealed. :t to 
Rampini,, J. is to allot it to-the cosbarer i in, possession, giving 


Sir Ashutosh Mukherjee. ds to, allot. to, the, highest bidder 
amongst the co-sharers and compensation to the rest, thereby 


‘sale’ has beer’ used by si Sir Ashutosh puc S. K. Gháie; J. 
S. B. Sidha, J, and Bachawat, Jo. they really méaft’ állottierit 
of the property to one of: the parties and- the proceduré of 
salé, was only to ensüre the payment of highest conipensation 
to those to, whom the Property, could not be allottéd. It seems 
to me. that the word ‘sale’ _has been: considered not really as 
Interest in ‘the _ property bút really an allotment’ to one of -the 
-o-sharers of the whole interest who bad álréady - a fractional 
interest in the property. This aspect. of ihe question was not 
considered. by G. N. Das, J. in the case "above Teferted to and 
he gave his decision on the footing. that ‘sale’ means not only 
tránsfér of property- right from the co-sharers to a third party 
but. by one co-sharer “to, another. Ín: the case of partition, 
however, When a “property is allotted -to one co-sharer exclu- 
sively, though it involves a transfer of interests or 'shárés of the 
other co-sharers to the co- -sharer to. whom the property. is 
never -considered to` be. a sale by one _co-sharer to- another. 
Be.thát as it may, without expressing my. final opinion as to 
Whether the court has the. power to direct a sale of.a property 
that cannot be conveniently partitioned in metes” and bounds 
or not, I „propose to consider whether in the particúlaf circum- 
stance of this case, assuming Í have got that power to direct 
a sale I should direct a sale of: this. property to the highest 
bidder amongst the parties. In deciding this question, I have 
Z tó consider whether it. would. be: just and- equitable in the 
” circumstances of this case to direct that the property should 
be allotted to the party giving the highest bid or should be 
aMotted to those parties who are actually:residing in the house 
and or want to retain its joint character and compensate the 
rest who neither residé"in the house nor want to retain interest 
in the joint. family hóusé.: I do not think: that; Sir Ashutosh 


Mukherjee inthe case dfi Debenüra: vs. Haridas(1) laid: down, a. 


3342 


fule ains applicable. that there should be an, order for 


a (1) Goto) 15 C.W.N. 552. O 


139 


Civil 


1957 
put 


Probhat 
Kumar Dutt 


Rammohan . 
Dutt & ors. 


P: C. 
Mallick, J. 


Civil 
57 
ea 
Pigbhat 
Kumar Dutt 
v. 
* Rammohan 
Dutt & ors. 


. F. C. 
Mallick, J. 


THE CALCUTTA LAW JOURNAL [VOL. rom 


sale in every case to do equity anióngst the parties. In appro- 
priate cases, in ‘my’ judgment, the court is entitled to dismiss. 
those parties who do not w&nt to keep the: 'propertiés joint 
with: compensation: ‘and allowing ames to retain eat pees 
joint. " f - i 


E this case, ` what are the facts? . It is admitted before 
me that. the the house is. the dwelling, house of ¿the family for 
more than.a hundred years. Naturally, some of the. CQ: «sharers 
who are well off, and could afford have gone at and set 
up ; their separate residences. The others who are still 
residing there are mot comparatively well off and they have 
a sentimental attachment to the old family dwelling house. 
With the existing scarcity of accommodation, it would involve 
great hardship if the property is allotted to a rieh co-sharer 
who gives the highest bid thereby compelling a large number 

of the less fortunate co-sharers to seek accommodation elsewhere. * 
The Plainttf and the few others who are comparatively well 
off and who are asking for an order for sale have homes of 
their own. It would, therefore, do greatest good to ¿he 
greatest number if.the parties who are actually living in the 
house are allowed to live there in the same way as they have 
been doing now and te pay compensation to those who want ` 
a sale. The compensation to be paid must be on the basis 
of a fair valuation to be effected by the court. It would be 
highly inequitable if the compartively poorer parties are 
made to pay exorbitant compensation to prevent the well gf 
co-sharers to grab the property and out them. Fair compen- 
sation a co-sharer is entitled to get in equity and no exorbitant 
compensation at the expense of the less fortunate co-sharers. 


I, therefore, pass a preliminary decree in the following 
terms: 
Shares of the parties in the bubertiss in suite are as 


follows. 
Re :—15 Puggyaputty Street :— | ¿a 
Plaintiff i ; MAN Share: `: ; 


Defendants Nos. T 2 & 2. - 1/7th share each 


“Defendants No. 3, 4,6 & 6 1/85th share each 


Defendant No. 7 ~ ~ .. W/175th share ` a nhan 


(1) (1910) 15 C.W.N. 652. pos | A. x 
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Defendants Nos. 8, 9, 10 &-11 . 29/1750 MH 4/175tb): 


Defendant No. 12 es trustee) jointly that. is 29/100 each 


Defendant Nos. 15, 16 & 17 1/4204 Mire ee 2 


Re 78/1, Nimtolla Ghat Street — RES Lg ae 


Plaintiff paro "di. ouo aff share - 


| Defêndants Nos. L 21922. TAJI share each. > 


Defendants Nos. 3,-4, 5. : 6 1/351 share each: 


Dekan dani Nos. 2, 8, 9, 1/85th char joiñely dit is 


Wel .. ... T/175th share each 


Defendant No. 12 as trustee 1/14th share 


Bafendants N Nos;15, 16 & 17: 1/14t share jointly that is 


I /42nd share each 


Defendants Nos. 18, 19, - 1/Tth ‘Share: jointly i in ieu 
20 & 21 A E hares E ; 

Re : Movable properties :— 

: : . h 


Same as in premises No. 78 /Y Nimtolla Ghat Street except 
that the share of the defendant No. 12 Nirendra Kumar Dutt 
is in his personal capacity and not as trustee, 


Mr. S. N. Banerjee, Registrar, Original - Side is hereby 


appointed Commissioner of Partition "without security at the, 
remuneration hereinafter mentioned. 


.Re no I5 Poenapa Street : — 


The “Commissioner of partition do sell the premises No. 15, 


| Puggyaputty Street, Calcutta by a public auction.subject to a 
.reserve price at'the settled“ remuneration of Rs. .1,500/- 


(Rupees Fifteen hundred). only. The Commissioner. of Parti- 


, tion is hereby empowered to execute ‘the conveyance on behalf 


Of. thé minors -and defaulting parties. “The costs” of parties 
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relating 'to: the- sale ‘proceedings including the costs . of ‘filing 
the Retum be paid out of the sale proceeds (if necessary to 
be tdxéd by tHe: Taxing Officer of the Court). ! The remunera- 
tion of the Commissioner of Partition and the fees of the 
Surveyor and His clérk shall be paid-out. of the sale:;proceeds 
in the first instance. After setting apart sufficient amount for 
costs of the parties as hereitibéfére “mentioned ¿he balance of 
the sale proceeds be paid to the parties in accordance with 
their respective shares.? The ‘shares of the minors Dé: paid 
without security to their respective mothers as their natural 
guardians. The“ detendants: Nos. 18, 19,720 and 21 having 
no share in the property shall not appear in the proceedings 
relating to such ¿ale.- ‘The Commissioner is to make a separate 
Return in respect of the sale and the distribution* of the sale 


proceeds. 


ate 


Re: Movables : 

The Commissioner of Partition shall devide the movalles 
the agreed lists whereof have been filed in Court amongst 
the parties in accordance with their respective shares so far 
as possible. For the purpose of such partition, the: Commis- 
sioner of Partition shall be at liberty if he thinks fit to allot 
any movable property amongs the parties on the highest bid. 
The jewelleries, gold ornaments and silver utensils shall be 
valued by the Commissioner of Partition through an approved 
appraiser, ^^ ^ ^ — + NS FE s : 


The costs of the aforesaid proceedings to be borne by 
the parties in accordance with their respective shares. The 
Commissioner of Partition shall bé entitled to his usual remu- 
eration 4s in partition proceedings. NOM x 


Re :—Premises No. 78/1, Nimtolla Ghat Street :— 


For the present premises No. 78/T, Nimtolla Ghat Street 
is not to be.partitioned by metes and bounds. , Should, how-. 
ever, ohé-or more of the parties want-to quit their interest in 


-thé' property’and wanta share, T direct,.the Commissioner of 


‘Pattition to make- a waluation; of such, share so th t he can 
be paid off and-the other-parties who want to retain fhat share 
may ~bé > itted” in that share on payment óf ‘com- 
may ~bé permitted to obtain that share on paym 


A SA GM ep 
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compensation and the choice would-be. giver to the nearest co- 
sharer. Should at any time the co-sharers intersted individually 
or collectively to one moiety of the property ‘ask for sale ‘of’ 


HIGH ¡COURT 


the said premises No. 78/1, Nimtolla Ghat Street they are 
given liberty to apply in this suit at any time in ‘future for an 
order for sale in térms of the Partition Act. 


e The Eoman of Partition would be entiled to his 
usual remuneration as in a, , partition suit. The parties shall 


bear and pay their costs in respect of proceedings relating to 
No, 78/t, Nimtolla Ghat Street in PRGCOTHAD UE with. their Tes- c 


pective shares, 


If neeessary on behalf on any minor his EN as vitare 
guardian shall be entitled to execute the conveyance and to 
receive the compensation money As M guardian with- . 


out furnishing any security. 
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Each party will bear and pay his ‘or her” own = upto i , 


the ‘preliminary decree... 


J. K. Bose, Solicitors for the Plaintiff. 


L. M. Dutt Chowdhury. A : 
' S. K. Dutt & Co., In person, A. Mitra, . Ne 


* K.B. Ghose & Co, Solicitors. for the Defendant. 


1 


of 


1 e qe 


. Preliminary decree passed. 
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West "Bengal Premises Rent Control ( Temporary Provisions J 2 Act, 1950— 


Sections 3,:9,,,10,and 17 —Fixatjon of standard rent-Recovery "of rent a&rued dip ^ ~ 
during the pendency. of ihe aiii risicings Hn sich uit B ‘barred by EO 


Section 10 of the West: Bene Premises- Rent “Control C Temporary. ,, : 
Provisions ) Act, [950 Impdses a statutory obligatión on the tenant to 
pay standard rentas from the date specified in the order fixing the stan- 
dard rent'and the causa ofízctlon, to enforce such: ¿statutory. oa 
arises on the making of the order. ES = 

By Sections 10/1) and 10 (2) Standard Sent fixed „indef Section 9^ 
shall be payble from a specfied date: “By séctlon ' 10 13y ‘the ordér fixing. 
tha standard rentas to soacify the time from which the standard reht:: 
shall become payable. The Act. imposes a present obligation upon the 
tenant to pay standard pant fixed under Section 9 as from a specified 


tae 


anterior date. Tne asisten springs Into existence with the standard" - A. 


' rentso fixed. fs Sel fe 


Where standard rent fixed by an order under Sectlon 9 is in excess” 


A 


of the contractual rent, beyond dispute, a new cause of action for «the "piis 


recovery of the excess arises on the making of the order. £- 4 , 
In view of the Section-lI of the West. Bengal Premises Rent Con- ; 
trol ( Témparary Provisions ) Act, 1950, the “Landlord” bécomes entl-*”- 


tled to recover the excess only on fixatlon of the standard rent by an 


„order under Section 9, Section IO therefore creates a statutory obliga- 


tion to pay standard rent. The statutory obligation extends to the whole 
of the standard rent and is net TA terms "limited: -fó'the' ex&ess only. 

_ Even where the standard rent fixed under Section 9 Is less than the 
contractul rent., “Section 10 on Its true construction takes effect by 
way of creating a statutory obligation to-pay standard rentand not 
by way of cutting down the contractual rent. Contractual rent is cut 
down by Sections 3: and 17 (1) whereas Section 10 creates a Statutory 
obligation- to pay standard rent. S ! 

A suit to enforce the contractual obligation may "be*'barred by 
Imitation during the pendency of the rent fixation proceedings. The 
Coyrt should [ean in favour of the constructlon when Section 10 
of the West 8engal Premises Rent Control (Temporary Provisions) 
Act, 1950 imooses a new obligation and gives a fresh starting 
polnt of limitation. E ZA 

‘Suit for recovery of arrears of rent. 


*Original Side Suit No. 1748 of 1956, 


Ped = it 
trots 5 0n pj ig es 
Civil 
Ld 
1957, 


^ 4 Funk) P- 


1 


[ Voix 100 


4 


ER 
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“The misteri] facts will appear from the Judgment, 
Subimal Roy for the Petitioner. . E 
"'Tandon for the Opposite paity: 
The Judgement of the Coüre^ Was as follows : 


R S. Bachawat, j: :— This isa suit for the recovery 
ot Rs 8 ,436-14-0 on account of. arrears of rent for the period 
from February 1950 to June 1956. .Since April 1947 the 
defendant is the tenant of .a portion of No 26B, Asutosh 
Mookerjee Road. The agreed rent is. Rs. .200/- per month. 
On December. 20th, 1949 the: defendant applied before the 
Rent Conttollér: im Calcutta „for fixation, of standard rent. 
On the 23rd “March 1950: the Rent Controller fixed the 
standard rent at Rs.96-4-0 per month with effect. from the 
Ist. of. December 1949. An, appeal was fixed from this 
orde? , Ón the 31st March 1950 the West ‘Bengal Premises 
Rent "Control (Temporary Provisions) Act. r950 came into 
force. By section 17 of that Act further . proceedings in the 
rent fixation matter was continued under the new Act. On 
March, 13,195 1 the Subordinate Judge Alipore, dismissed 
the appeal. “Later on in Civil Revision case No. 1303 of 1951 
this appeal was remanded for rehearing by the District Judge 
on th$ ground that the ‘Subordinate Judge was not compe- 
tent to hear the appeal; On "March 3, 1953 the District 
Judge s set aside the order dated the 23rd March 1950 and 
sent the case back on remand. to the Rent "Controller. for 
determination of ‘the ‘standard rent On September 18, 
1953 the Rent Controller dismissed the application on- the 
ground’ that the tenant had ‘failed to discharge the onus, 
The tenant: as also the landlord filed two separate appeals 
dom this arder. ‘On’ March 30, 1934 the District Judge 
sitting in appeal : “fixed ‘the standard rerit at Rs, 233/- per 
month with effect from January 1, 1050. 


' On Marek 21, 1956 this Court sitting im revit don modi- 


fied the ordgr dated the 3oth March 1954 and fixed’ ‘the 


standard: rentyipder’ Section’ (1) (e) of thé Act at Rs. T9ó-ro- 
per. month with effect fron ‘January | T, 1950. On” the 3rd 
July” “1986: the * plaintiff’ instituted’ this" suit ‘laiming" 'àrreats 
of refit ffom February 1950 tip’ to’ fire 1956" “at the rate of 


185 


.Civil 


1957 
VÀ 


- Broja Beharl Sen 


_ DS. 


Ved Prokash Kumar 
| June, 7. 
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Civil ' Rs. 199-to-o per month after giving credit -for the deposits 
1957 made by the defendant "during “this period at the rate of 
rd Rs. 96-4-0 per month. There. is 'also a. claim ; for interest 

Broja Behari Sen 

E ae de M but that claim has been abandoned. | $ 

Ved Prokash Kumar Pursuant to an interim order made in this suit certain 

270 of 

Bachaunt; J. payments were - made by the défendant “to” the plaintiff's 


attorriey. "The only substantial question is the question of 
limitation No evidence’ as to the actual amount due was 
taken. Learned counsel on both sides stated that the 
amount if any due depended upon the question of limitation 
and that the parties would be able to agree ‘as to the amount 
if any due to the plaintiff on the basis of the judgment of 
this Court on the question of limitation. The glowing 
issues were raised. f ' | ý 


I. Is the ` suit or any part thereof barred by 
Limitation? l , 
2. * To what relief. , if any ? 
Briefly stated the contention of the plaintiff 
is ; 
_ (1) That the rent adef the contract is ascer- 
: tained and determined until fixation of 
the standard rent and therefore the. e Cause 
of action under 'the contract to recover 
EC the rent raised only on such fixation. 
(2) Section Io of the West .Bengal Premises 
| i Rent Control (Temporary Provisions ) Act, 
1950 imposes upon ,the tenant a statu- 
M tory obligation .to, pay the standard .rent 
POS fixed by the. Rent Controller and the 
i Cause of action to enforce, „this. Statutory 
obligation „arises on the date “of, the 
fixation. 


In my opinion the first contention is aroi aha seen 
to .be rejected. . 

_It is common case > that the arrears. sof. rent from July; 1953 
onwards are not barred by limitation. The only question 
is whether the arrears of rent due for the period from. Febru- 

'ary 1950 up to and including June 1953 are barred.by. limita- 


- groups. : - 


Vol. 100 ] HIGH COURT ` 


tion. The rent for this period may be classified into two 


, 


- (1) February/March, 1950 ; and 
. (2) April 1950 to June 1953. 


I will- firstly. deal with- the. arrears of rent for the 
period April -1950 to June 1953. During this period the 
West Bengal Premises Rent Control ( Temporary Provi- 
sions $ Act 1950 was in operation. The tenant was under 
a contractual obligation to pay the agreed rent at the 
end ofevery month. This contractual obligation was modi- 
fied by the Act. By sections 3 and 17 (1) of the Act the 
portion of the agreed rent which exceeds the standard rent 
is irrecoverble from the month of tenancy next after the 
31st March 1950, that is to say, in this case from April 
1939. The contractual rent continues to fall due at the end 
of every month though a portion of it may not be legally 
recoverable. In contemplation of Law the standard rent 
and the portion of the contractual rent which is not legally 
recoverable have notional existence as from March 3oth. 
1950 before the standard rent is actually determined by the 
Rent Controller. See Seetion 2 (Io) of the Act P. C. Mallik- 
Vs! Bhabatosh Das (1), and The Corporation of .Calcutta-Vs- 
Sm. Padma Debi (2). : 


In view of the order dated the 23rd March 1950 
rent in excess of Rs. 96-4-o could not be recovered during 
the period 23rd March 1950 and the 3rd March 1953. That 
order was set aside on the 3rd March 1953 and the standard 
rent was finally fixed at Rs. 199.10.0 on the 21st March 
1956. The standard rent must now be deemed to have 
been Rs. 199-Io-o per month throughout as from the rst. of 
January 1950 though it was finally . determined and fixed 
ata much later date. The contractual rent was Rs. 200[- 
per month and fell due from month to month. But in view 
of sections 3 and 17 (1) of the Act read with section 2 (10) 
of the Act*a- portion of the contractual rent, namely, 6 annas 


(1j (1954) 59 C. W. N. 491. 
(2] (1956) 61 C. W. N. 129 141. 
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per month was,not recovesable. Rent for ithe period April 


1950 up to June [953 became due and payble under the -.. 


contract more than three years before the institution of the 
suit. The suit so far as it seems to .enforce the contractual 
obligation to pay. the rent for the above peripd is barred by 
limitation in view of ‘Art 110 of the Limitation Act. - 

With regard to the arrears of rent for February and” 
March 41950, it should be remembered “that during this 
period, the - West Bengal'’Premises Rent Control (Tem: 
porary Provisions) 1948 Act was in force. The relevant 


Sections of that Act appear to be Secs, (10) and 3.” 


Sections 12 and 14 of-thàt Act may also: be looked at. 
Tbe argument before me proceeded upon the assumptior? 
that ‘there is no substantial difference ‘between the rent 
for the two periods. My conclusion is that the contiractpal 
rent during this period also fell due at the end of every 
morith. In view of the order dated the 21st March 1956 
only the sum of Rs. 199/10/-per month is recovarable. The 
suit so far as the plaintiff seeks to enforce the contractual 
obligation te pay rent for this period also is barred by 
limitation. l 
o 

In my opinion, however, the second contention of 

the plaintiff ought to suceed. In my opinion, sec. Io of 


‘the West Bengal Premises Rent Control ( Temporary Provi- 


sions) Act 1950 imposes .a statutory obligation on ‘the 
itenant to pay :standard: rent as from the date specified in 
order fixing the standard ‘rent and ‘the cause 10f action to 


-enfarce this statutory obligation arose on:the ‘making of the 


order. My reascns for-this ‘conclusion may be "briefly stated 
as -follows :— p 
(1) Thisconclusion flows from .a literal construc- 
tion of Sec ro. The relevant portion of section Ios as 
‘follows :. : 
f o 
*ro(Y) Whenvin fixing ‘the standard *rent under 
Section g of the rent which was being paid 
at the time of the application is:— ` 


Vol, 100] ^ ^'HIGH' COURT 


"(i) :.decreased by tthe:Controller, the standard 

- t ‘~rent !fixedishallsbexpayable from the ¡month 
m next. after the “date of! application, «unless 

- for reasons to -be recorded .by..the, .Con- 

troller he «decides that «such «rent:.should 

operate from any-iearlier -or-.later date, -. 


^. ^(2) Where ithe ‘standard: :rent' ris ufixed. * 


it'shall-be payabléfrom the ' month «next : i ad the date of 
the: application. E 


(3) In fixing the" standard rent’ the ‘Controller 
shall, in every instance, specify in his 
e order the time from which the rent so fixed 


shall become payable." 


‘By-Sec. ro/n) and‘to (2) standard: rent fixed -under 
Sec. 9 shall be payable from a specified date. By sec :10(3) 
the order fixing the standard rent hasto specify the time 
from which the standard rent shall become ‘payable. The 
Actimposes a present Obligation upon .the tenant ito pay 
standart refit fixed ‘under. Sec. Qas from.a.specifled .anter-- 
fiordate. The-obligation springs -into existence when the 
standard rent is so fixed, 


+ (2) Where standard rent ‘fixed "by "order under Sec, 
9'is'in excess «of ‘the contractual rerit, beyond "dispute, a 
new calise of action'forthe recovery:df the excess arises ‘on 
the making of'the order. In view of'Sec; 11 of the ‘West 


4 


"(aì 'Under clause (e) ‘of ‘the ‘sail “Sitb-section, . 
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Bengal Premises Rent Control (Temporary Provisions >) 
Act 1950, the landlord becomes entitled to recover the excess 
only on fixation ofthe standard rent an order under Sec, 


g Section 10 therefore creates a statutory obligation to pay 


' standard-rent. The statutory obligation exterids to the whole 


of the standard rent and is not in terms limited tothe excess 
only. 

(3) Even where the standard rent fixed under Sec. 
9 is less than the contractual rent, Sec. IO on its true 
construc ion takes effect by way of cresting a statutory obliga- 
tion to pay standard rent and not by way of cutting down 
the contractual rent. Contractual rent is cut down by Secs, 
3 and 17 (1) whereas Sec. 10 creates a statutory obligation 
to pay standard rent. Under Secs. 3 and 17(1) contratual 
rent is cut down as from April 1950 whereas by Sec. 10 
standard rent is payable as from the date specified in the 
order fixing the standard rent, The fact that the two dates 
may or may not coincide, emphasises the conclusion that 
two sets of Sections have different functions. 


These are the reasons for my eonclusion. I will note 
one more argument though I do not adopt it as part of the 
reasons for my conclusion, Tre landlord may be often 
compelled to refrain from either demanding of money for the 
contractual rent until the standard rent is fixed under 
Section 9. : < : . . 

He may not know unti] then if any rent legally reco- 
verable by him is in arrears and whether he will'be Justified 
at all in instituting a suit for recovery of rent. He may be 
punishable with fine under section 33 (1) (a) ifhe demands 
and receives the contractual rent knowing that itis in excess 
of the hypothetical standard rent. As a sug to, enforce 
the contractual obligation may be barred by -limitation during 
the pendency of the rent fixation proceedings the Court 
should lean in favour of the constiuction that section Io im 


o 
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‘poses a new, obligation and gives 3 fresh starting point of ` 1957 
limitation.”  - at ; d^ wd 
2 E idt s Broja Behari Sen 
Vs. o 
The statutory obligation to pay the arrears-of standard . Ved Prokash Kumar 


:rent in this case came into existence on the 21st. -of:' March e. A 
‘1956 when the standard rent was finally £xed and ‘the cause ` _- Bachawat, J 
ef action to enforce.this statutory obligation arose on that 
date. Whether Art. 110 or Art, 120 aoplies to this claim, 
‘the suit in so far as it seeks to enforce this statutory obliga- 
tion is not barred by limitation. 


To prevent any possible misconception I may point out 
that the provisions of the West Bengal Premises Tenancy 
“Act 1956 do not apply to this case. Similar questions arising 
under that Act will have to be decided on a construction of the 
provisions of that Act and in particular of sections 4 and 12 
thereof. +. - 

I, therefore, adjudge and declare that the rent for the 
entirely of the period February 1950 upto and including 
June 1953 is not barred by the law of limitation. 


Without prejudice to the defendant's right-to appeal from 
this Judgment, the parties are agreed that on the basis of this 
Judgment a sum of Rs. 4, Sam is payable to the plaintiff 
from the defendant. 


. In the event of there being an appeal and in “the event of 
this Judgment being set aside or modified on “appeal, the 
parties are agreed that the amount of rent due fo the plaintiff 

* on the basis of any further appellate Judgment will be 

* adjusted by agreement and failing such agreement, there will 
be a Reference to enquire as to the amount of rent due to the 
plaintiff on the basis of the aes aid if. CAD. 9 


[ pass the TA Wing e; 


There will be a decree in favour of the plaintiff for the 
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149 
"Civil 
— sum of Rs. 4, 632/6/-, interim interest at the rate of 6% per 
dar - annum, interest on the dêcretal sum of Rs. 4, 623/6/-at. the 


Brojó Behari Sen rate of 67. per annum and costs, 
vil Pieicish Vosa ^*^  A'sumof:Rs. 1,278/8/+deposited on behalf «of the ` defen- 
Terrae “dant is lying-with plaintiff's Attorney.: ‘The plaintiff's Attor- 
" Bachawat, 7.” “ney is directed to pay thefaforesáid.sum.to the “plaintiff - and 
“the plaintiff's directed. to appropriate the: sum in ~pro-taato 

. satisfaction of the plaintiff's^dues. `> ; f 


vue c RU IS ' Suit decréed. 


S.K. R. C. 


eder u APPELLATE CIVIL 


Before Mr. arahen K. C. Das Gupte’ 
PLE Mr. atada K. Guha 


2 l MUNICIPAL COMMISSIONERS OF HOWRAH 


, V. e 
A Ea DASSI + 
Cilvi " d 
— l Calcutta Municipal Act Séction™ “146— The ` Chairman of ‘a -Municipalty "exe 
1957 A cising Jurisdiction under Sec. 146 to enhance valuation of building—-No opinion abo 
P any fraud or miserepresentation to lower down valuation — Whether competent. 
November, 25 <. Held:- The Chairman ofa Municipality has no jurisdiction to enhan 


the valuation of any building under section 146 of Calcutta “Municipal A ` 
„1n the absence of any opinion exoressed by „him that fraud ‘and mistepr: 
sentation were ' practised by the assessee to undervalue it. ‘ " 


Appeal by the Municipal Commissioners of Hows, è 
. “The material facts will appear from the judgment. . 
s - Bholanath Roy, Mrityunjoy De and Ñ 
Smriti Kumar. Roy Chowdhury for the Appellants . 
Sushil Kumar Biswas for the Respondent. l 


* Appeal from Appellate Order No. 33 of 1956. 


-“Vol.x100 ] ^ SGHIGHSCQURT. 25030 l 143 


- ,' The judgment.of the Court. was.as'follows :— = * '- . CRIT. 
-. ^ (Ks C, Das Gupta, :-] ;-Thisappeal must ‘be disposed _ - 1957 
“of ón one simple: groünd.: The: admitted facts: “are: that at Municipal Cotnmlssioners 
'the*timé of géiferal valuation: the premises in'- question, “No. -Of Howrah 
12; Mákardah Road, Howrah, was assessed:at: an-annual value Vs 7 
- of Rs.: 2,398; This: was: tó ::take-“eflect from the:-1st, “of ‘Nasayanl "Das 


“ Ocober 1951.*-'To this valuation,’ the ¡owner objected. and 
- Save written ndtice of'histobjection, > The ¡Assessment! Appe- 
‘all Committee" of the: Howrah "Municipality reduced: the 
' valuation from’ Rs.. 2,368 «to Rs.-1,700/-.: ‘This “was on 
thé r7fhJuné 1953. ‘On the 28th July: 1953, €- ‘report 
appears to haye been put: up before the Chairman of: the 
‘municipality, apparently by -an- officer of the municipality, 
*that-he had':inspected the. holding and ‘that’ the valuation 
had' been reduced to Rs 1,700] by the Assessment : Appeal 
.Cognmittee * It appears that. thereafter the Chairman him- 
-self Înspected-the premises. “On the rrth September,. 1953, 

'he passed an order in these words :— ^ ` aa 
` “Inspected. The pàrty is realising rént of Rs. 
’306/- per ‘month. So ‘the .valwation is much 
' lower in comparison with rent realised. So 

this should be dealt with under section 146.” 
Therexfter:the valuation-was- altered. to Rs, 72,160 by 
thé Chairman of the Municipality. There was- again am 
objection 'to the Assesment : Appeal ‘Committee and’ that 
objection having been rejected, the owner appealed to the 
. Subordinate Judge, tst. Court, Howrah: ^ The Main objec- 
tion raised by her was that tha order of 'the -Chairman rai- 
sing the valuation to Rs ‘2,160 from the figure of Rs. 1700, 
-to which it had been reduced by the Assessment Appeal 
Committee éarlier, was without jurisdiction. The learned ; 


+ Subordigate Judge held that” there: was no ‘evidence of 

e- any misrepresentation or fraud and so the. Chairman acted 

without jurisdiction iri increasing the amount of valuation, He 
allowed the appeal and set aside the order of . the. Additional j : 

Administrator. confirming the revised valuation of Rs. 2160/- 

and restored the valuation of Rs 1700/. as had been fixed by 

+ the Assetsm nt Appeal Commitee by its order dated the 17th. 


June 1953.. 


“The Chairman of the Howrah Municipality has undoubted 
. jurisdiction under the provisions of the amended scetion 146 of 


November, 15 


t 


ICivil a. 


“Municipal ommissióners 


. “Of Howrah 
“Vs. 
-Narayani “Dasi 





- K €, Das gopta, J. 


DER 


THE CALCUTTA: LAW JOURNAL | "|^ VOL:100 


the Calcutta Municipal Act, 1993, as applied to the Howrah Mu- 
‘nicipality, to increásectheeámount of valuation of any premises 


iwherejinchis opinipri:such- premises at:the time of-the-last gene« 


tal valuation have been - substantially. "under-valued by reason 
cof ,misrepresentatión- gr. fraud. ¿The basis of “his ' jurisdiction, 
“however, is that: the Chairman is of :opiniog that the premises 
“have been substantially undervalued ,and' that: such under- 
-valuation has - been: by reasoón-of: misrepresentation or fraut. 
“In the present case, the order of.the Chairman of the 11th 
September, 1953' shows that in the,Chairman's opinion the 
‘premises was Substantially under valued. We look in vain, 
‘However, for an¥thing td show that the „Chairman was 
also of opinion that the under-valuation was by reason’ of mis- 
representation or fráud; Thé papers on the record do not shdw 
:- that the Chairman at all addressed his mind to this matter. 
We are unable to agree with ‘the learned Advocate for the 
appellant that when: the Chairman wr te that this "shoudl: be 
‘dealt with under section 146, he actually was of the opi- 
nion that there had heen. misrepresentation or fraud. It is 
impossible, in my opinion, to read into his use of the words 
“should be dealt with under section 146” the formation by him 
| of an opinion that . there .had been misrepresentation of 
fraud On the contrary, it seems reasonable to hold, when 
_he speaks about undervaluation but does not speak of this 
undervaluation having been caused by misrepresentation or 
fraud, that he was thinking wrongly that: if ‘there was 
undervuation that without anything more gave him, power to 
, Faise nte valuation under section 146. It was, in mv opinion, 
essential for him to record his opinion that the undervaluation 
‘had been caused "by ‘reson of  misrepresentation ‘or 
‘fraud Until and unless, he formed that opinion and unless we 
findit recorded by him that he had formed that opinion we 
must proceed on the basis that he had not formed such 
opinion He had, therefore, no jurisdiction, in -law, in this 
case, to incrense the amount of valuatidn under the provisions of 


-section 146 of the ‘Calcutta. Municipal Act -" . .. 
^, The learned ‘Subordinate ‘Judge, therefore, rightlye 


allowed the appeal against .the order of- the Additional 


, Administrator confirming the orcer of the Chairman. 


I would, therefore, dismiss this appeal with costs, 


: B. K. Guha, J :— : | * xo A 


. . ý 
->  Tagres. , - 7- Appeal dismissed. 
S.N R.C. i 
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APPELLATE CIVIL | 


d Before Mr. Justice Renupada Mukherjee. 

| | HIRAN KUMAR SARKAR ' 
d v. 
BHUDHAR CHANDRA BANERJEE* 


The West Bengal Premises Rent Control (Temporary Provisions) Act (W. B. 
Act XVII of 1950)—Section 14 (4)—4Arrears of rent —Computation of 
limitation—From the date of the application -or from the date of the 
order. 


The word ‘arrears’ occurring in Section 14(4) “of the West Bengal 
Premises Rent Control Act, 1950 must. refer to the arrears which are 
legally recoverable at the date of the application under tlie said Section 
and not at the time of the passing of the order. 


Magunlal Javerchand v. d Janakinath am Narendra Nath Roy é Co. 
Sid: erred to (1) . 


Suit for ejectment of the tenant with an application under 
Section 1404) of the Act. .. IE Hin ty 


D ^ r, 


-The material facts, will appear from the: judgment: bo. 
' Sudhansu Kumar Sen. and Sovendra Madhab, Basu for the 
Petitioner, aia ; x . 


B. C. Duit and' S. K. Bhattacharjée for die Opposite Party. f 
eerie ES ás 
. The judgment of the Court, was as follows: mln 6n. 


ES 


"t Routt Cabana a aii | a DOC 


E : RUM Mukherles, | J.:—The main question involved 


poat » 


in this ¡appeal is a short question | of law, namely, from, “which 


. date Mrrears, of tent “should be, calculated u on, an, application 
filed Dy a. landlord" under. section 14(4) of, “the West Bengal 


3 I2 


Premises Reni Conttol "Act 1950. “The-material facts inyolyed 
irt this appeal are not seriously in dispute. One Hiran Kumar 
Sarkar y who, is the Pee appelant. j in Risa ippeal instituted 


on V Ap al from Ap elate” bias Nó. EH of 1055 Deu the jud ment 
ppe et P smell Causes, C. ER utta 


tand decree of' me Jo fes: Special Bench : Court’ o 
.in Appeal, No. -202 .of. 54, and dated 1879:54. reyersing those -of. the 
Gt Bench, Court of “njali Causes, Calcutta passed 7 in Suit No. 1381 


‘of 1954 dated 'gB-1- -54- Ug, og ' sn 
EX ‘hosel HÈ WN. (es OS 
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Civil a suit against defendant Bhudhar Chandra Banerjee for ejecting 

1957 him from some houses. premises bearing premises No. 4, Nebu; 

a $ bagan Lane, ‘Calcutta, bearing a monthly rental of Rs. 66/- 
iran. Kumar > VOS 

. Sarkar which was fixed by standardization of the Contractual rent of 

TO mn Rs. 100/-. The suit was instituted in the Court of the Small 

Banerjee Causes, Calcutta on the 6th June 1951. During the pendency 





Renupada OË the suit the landlord filed an application on sgth August, 
Mukherjec, J. 1951 under section 14(4) of the Rent Control Act, 1950 for a e 

direction upon the tenant respondent to deposit a sum of 
Rs. 2,589/4/- which was said to be the outstanding arrears. 
This application was disposed of on the 12th December, 1953 
and the tenant was directed to deposit a sum of Rs. 2,351/4/- 
on account of arrears and was further directed to pay current 
rent month by month within the 15th day of the succeeding 
month. This order was modified a little ori 14th December, 
1953 and the tenant was required to deposit a sum of 

: Rs. 2,071/4/- in view of a payment of Rs. 280/- during .thg 

ied , pendency of the suit. The above mentioned amount eof 
"Rs. 2,071/4/- was'not paid within the statutory period of 15 ^ 
days from the date of the final order passed'on 14th Decembir, 
1953 With the result that the defence against ejectment was 
struck ‘out. "Thereafter mo: furthet steps were taken by the 
tenant respondent and the suit was heard and decreed exparte 
‘on 38th January, 1954. An appeal was preferred before the 
Special Bench of the Court of Small Causes. The’ principal 
contention of the tenant appellant was-that his defence was 
improperly and illegally struck out by the trial Judge. This 
contention found’ favour with the learned Judges of the Special 
Bench who remitted the suit to. the trial Judge for disposing 
of the landlord's application under section 14(4) of the Rent 
Control Act, 1950 and also of the entire suit in accordance with 
Some observations made by them. This second appeal was” 
preferred by the landlord against the above order of the Special 
Bench, ; f 


i A ce. te 


Mr. Dutt appearíng on behalf of the tenant respondent 

j „took a preliminary objection.that the order of remand ,in the 
present case was made not under order 41 rule 23 of the 

Code of Civil Procedure but in the exercise of the inherent 

powers of the Court under section 151 of the Code and sq no 

Second Appeal is maintainable against that order: Mr. Sen 

appearing ori behalf of the appellant conceded that the appeal 
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is not maintainable in view of the special circumstances under 
which the remand was made, but he conterided' that thé memo- 
randum of appeal may be treated as an application for revision, 
because the learned Judges of the Special Bencli committed 
a material irregularity in the exercise of their jurisdiction by 
making the order of remand which is the’ subject matter of 
this appeal. Without, therefore, entering into the question 
whether the appeal lies in the present case I shall treat the 
memorandum of appeal on the footing that it is an application 
for rivision under section 115 of the Code of Civil Procedure. 


After hoola Mr. Sen on behalf of the appellant and Mr. 
Dutt on behalf of the tenant respondent, 1 am clearly of opinion 
that the order impugned by the appellant is not substainable 
in law. The trial Judge made definite finding that the 
period from bl s A November, 1949 to 

ctober, 1953, The date of ig order passed by the trial 
dge on the application under section 14(4) of the Rent Control 


Act, 1950 is 14th December, 1953. The learned Judges of the . 


Special Bench thought that in allowing arrears from November. 
1949 onwards the trial Judge improperly allowed some amount 
of rent which had admittedly become barred on the date ‘when 
the final order -was made, namely 14th December 1953. Mr. 
Sen ‘however, contended on behalf of the appellant that limita: 
tion in the present case should be computed backwards from 
. the date of the application and not from the date ‘of the final 
order. I accept this contention’ of Mr. Sen which ‘i is ‘supported 
not only: by the wonting: of section 14(4) of the Refit Control 
Act +1950," | but^"'also' by i'a case” reported “Mangunlal 
Javerchándi vs. ` MJs. Raja’ : Janakinath ` Roy," Narendra 
Nath, Roy + Gos4^Ltd. (1) The- séction' in question entitles 
" the plaintiff landford to make an application for a direction 
upon. the*tenant to deposit: current) rent! month’ by month and 
abo: 'ayréárs! of’ rent, "if? any. “Such ““arfears'”> ilust refer! tó 
arrears which are*lepally!recoverablé attthe! date OF thie appli: 
cations: IP»woüld:be"in: material’ if any"portion® ‘ot the! arrears 
may Becomieirrecoverable at» ‘the tithe! df: the’ asing ‘of the 
order because of the ‘disposal df-the:applicationt oii! 4 sübsedüent 
date. [n my opinion, the learned Judges of the Special'Berich 
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Committed a material irregularily in the exercise of their juris-, 
diction by holding that a. portion of the arrears had become 
barred on the date of the making. of the final order on the 
application under section 14(4)- of. the-Rent Control Act, 19505 
because such decision, is clearly contrary to the, terms of the 
statute and also to the decision to which I have already 
referred. MES 


I.think that the decision of the Special Bench of the 
Court of Small Causes must be set aside by this Court in the 
exercise of its revisional jurisdiction. "NAE 

Another point arises, in. connection with this case. The 
defendant respondent alleged several items of payment against 
the amounts claimed by the plaintiff landlord. One such item 
consisted of a sum of Rs. 600/: which is said to have, been paid 
on séveral dates by cheques and pay orders. The trial Coucf 


_held- that this amount was duly.-credited by the landlord to- 


wards rent which had accrued prior'to the period: covered 
by the application under section-14(4) of the Rent Control 
Act, 1950. That decision was arrived at upon a consideration 
of the materials furnished. before the trial. Court: Instead-of 
cotisidering this plea of payment of the tenant the learned 
Judges of the Special Bench directed the trial Judge to recore 
sider this point although it was-the clear duty of the Special 
Bench to give its opinion on this question. upon-a-consideration 
of the materials appearing on the record. . In this respect also 
there was a refusal on the part of the learned Judges of the 
Special Bench to exercise a jurisdiction vested ín them by law 
and so the order should be set aside. in ‘revisior. m 

In the result I treat the. memorandum: of appeal as. an 
application under section 115, of the Code: of Civil. Proceduye 
and make the following order. for. the: ends of justice. The 
order. of the Special Bench of the Court of Small Causes; Calcutta 
is hereby set aside and. the matter is remitted to- the Special 
Bench. for re-hearing of the appeal in the light of the- following 


directions, 


The finding of the Special Bench that a portion of the 
claim made in the application under Section 14(4) of the Rent. 
Control Act, 1950 is barred by limitation is hereby set ^side, it 
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Being found that. thé whole‘ of that, daim-is within time. The 
only question of importance which the Special Bench will now 
decide is whether a sum of R$::600/-* which: is.álleged by the 
defendant tenant to have been paid by cheques and 
pay-orders should be credited towards rent which accrued due 
between November, 1949 and October, 1953 as alleged by the 
defendant tenant or'whether it. should be credited: towards rent 
of d*prior period as contended by the plaintiff appellant. If 


the Special Bench holds in agreement with the trial Judge that 


this sum of Rs. 600/- should be credited and was in fact credited 
towards ren& which had' accrued prior to November 1949, then 
it will maintain the judgment. and decree of the trial Judge, 
because in that case it must be held that the-defencé of the 
defendant against ejectment was properly struck out. If, on 
the other hand, the Special Bench holds that this sum' should 
b® deducted from rent which fell due after November, 1949, 
then the. Special Bench’ will set aside the judgment and decree 
of the trial’ Judge and remit.the suit to. him. For disposal accord- 
ing to-law after first deciding the ¡application under section 14(4) 
of the Rent Control: Act, 1950, taking due note of any subse- 
quent arrear which might have ‘acctued "düé between the date 
of the initial disposal of the application and the future date of 
digposal of the same application. The appeal will be heard 
by the.Special.Bench ‘as. expeditiously. as possible. 


I do not make any order as to costs in this Court, but costs 
of the Courts below will abide the final result of the suit. 
` S. As 1 t D 
. mE Order set aside, 
. : ee Case remanded. 
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CIVIL REVISION pow 

o 
Before Mr. Justice H: K. Bose. ii 


RAM MOHAN BASU & OTHERS 


V: 


STATE OF WEST BENGAL & OTHERS.* 


Motor Vehicles Act (IV of 1939) Sec. 47 Representation under—Reso!u'ion 
of Regional Transport authority passed without taking into considera- 
tion the rebresentation.—Whether resolution valid—Representation 
rejected by District Magistrate—In rejecting ‘the District Magistrate 
signs the order as District Magistrate and not as Chairman of Regional 
Fransport Authority—Whether bad—Whether provisions of the Section 
are exhaustive. . 


Motor Vehicles Act (IV of 1939) Sec. 64—Opportunity of being heard— 
Police report —Petitioners depitosd of opportunity of looking into the 
contents of the report —Effect. e 


. e 

Certiorari—Point not taken in the petition of appeal before the appellate 
Committee of State Transport Authority—Whether such point can be 
agitated for obtaining writ of certiorari. 


Held: (a) that the resolution of the Regional Transport authorities 

passed without considering the representation under Scction 47 of the 

otor Vehicles Act was illegal and contravened the provisions of section 47 
of the Mótor Vehicles Act. 


(b) that the order of the District Magistrate rejecting the petition of 
Objection was Lagak as he had purported to dispose of such objectéon 
in his capacity as District Magistrate and not as Chairman of the’ Regional 
Transport authorities. d : 


(c) that as,it appeared that no. grounds was: taken in the petition of 
Appeal to the Appellate Committee of State, Transport Authority and urged 
before the Appellate Süb-committee'to the effect that the ‘resolution of the 
Regional Transport Authorities passed without taking into consideration 
the: objection Under Section 47 of the Motor Vehicles Act was without 
jurisdiction and “illegal the petitioners were not entitled to agitate this 
point in the proceedings under Art 226 of the Constitution for the purpose 
of obtaining a writ in the Nature of Certiorarl. iy hs 
(d) that Section 64 of the Motor Vehicles Act required an opportunity 


to be given to the appellants to be heard. Such opportunity implied 


reasonable opportunity and as the petitioners were deprived of the oppor- 
tunity of looking into the contents of Police Report and of contradicting 
the matters which were preiudicial to their case it could not be said that 
the petitioners were afforded the opportunity to which they were entitled 
under the law. 


(e) that Section 47 of the Motor Vehicles Act was not ustive and 
it was open to take into consideration other allied matters "besides the ‘ 
matters enumerated in Section 47 of the Act. . . 


* Civil Revision Case No. 2460 of 1954. 
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.. The material facts: will, appgar. from the. judgment. r., 
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* Nirmal Chandra Chowdhury with, Susanta, Kumar Ghosh 
for the Petitioners, , ..,,, D Ks A edem us E 


a Wes guy , A TC EN A NE. EE 
J. Mazumdar, Addl, Govt. , Pleader, Somendra.. Chandra | 
Bose and Amiya Kumar Mukherjee for Arun-Kumar Dutt (Sz) : 


. for the Opposite Parties, 


` ©The judgment of the Court was asfollows:— — .: ~ 
JH. K, Bose, J. :-—This is an application under Article 226 
of the Constitution for an appropriate writ for quashing.the 
order of the District Magistrate, Burdwan, dated the 3rd of 
December 1953 and the resolution ;of the Regional transport 
authority dated-also the 3rd. of: December 1953 and the orders 
of the Appellate Authorities dated the :4th March 1954.and, the 
| Rb- June -1954 affirming the: order of grant of two -permits in 
respect of stage, carriages-in; favour; of: respondents 5,to.7 -and 
directing :the- opposite parties ,1-t074 and -8:;and; g to,forbear 
from giving: effect to-the said orders. |, <, Veit 


ui 


puer SEO pot 


-4 * 
Et Pd 


an r- - 


" E b ak  AoYV go A 
The case of the, petitioners Jisy that they are, bus -owners 
‘and they held stage; carriage permits-in respect of their buses 

Fer plying. on route between: Polempur "(formerly Mulkati) in 
the district of Burdwan and Arambagh in the district of 
Hooghly. The petitioners-Nos; z: to 9 however are not repre- 
sented at the hearing. It is only the petitioner No. 1 who is 
‘ prosecuting the present.proceeding. It is alleged in-the petition 
that there were five buses plying on this route in 1947 but gra- 
dually 8 other buses were.allowed, permits, to ply on this route. 
“On igth June 1951 applications were invited by the Regional 
Transport Authority, Burdwan for introdution of four addi- 
_Uonal buses on Mulkati-Arambagh toute and it was notified 
“that pérmission would be granted in a joint Conference of the 
Regional Transport Authorities, Burdwon and Hooghly. On 
12th November: 1952: some-of-the bus, ownérs objected -to the 
‘introduction of riew. biases on Polempur Arambagh route- on 
- the ground that introduction.of new buses on the said route was 
: absolutely unnecessary and such introduction would. adversely 
affect the Interest of thé existing bus owners. - On. 19th Novem- 
ber 1953 the Regional Transport Authorities decided to post: 
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pone the matter of granting of four additional stage carriage 
permits, for further consideration and they granted extension to 
three buses which were then plying between Polempur and 
Naisarai, to ply the entire length of the route upto Arambagh. 
On 30th November 1953, the petitioner No. 1 filed an objection 
before the Chairman, Regional Transport Authorities, Burdwan 
and Hooghly, pointing out that as there were 18 buses running 
on this route of Polempur to Arambagh which covers a distance 
of 27 miles only, there was no necessity of sanctioning any more + 
buses and moreover the sanctioning of further permits wonld 
affect the pecuniary interest of the existing bus owners. It 
appears that this objection or representation was made in view 
of the fact that the Regional Transport Authorities had notified 
their intention to hold a joint Conference of the Regional 
Transport Authorities of Burdwan and Hooghly on the grd 
of December 1953 at Burdwan to consider the question of grant-° 
ing route permits to four additional buses, to ply on the said 
Mulkati-Arambagh route. It is alleged in the petition that this 
representation or objection dated he goth November 1953 ewas 
made under the provisions of section 47 of the Motor Vehicles 
Act 1939. On the grd of December 1953 Mr. S. N. Banerjee, 
the District Magistrate of Burdwan, who was also-the Chairman 
of the Regional Transport Authorities, Burdwan and Hooghly, 
rejected the petitioner’s representation dated the goth November 
1953. ‘The said order of rejection which is annexed to the peti- 
tion and is marked as annexure E is set out hereunder. e 
2- g KAN ' e f mw n AS d 
sr 6s ORDER. 
ic . JI 4 ] ; 
"Since it'is the policy of''the Government ‘to’ grant’ more 
route permits and! we have been asked to select Bus owners, we 
cannot help the petitioners in-any way. Petition rejected. 


à ade o , - ! "rv oq. 


; res "yy 0 058 v Sdg S. N. Banerjee. ' 
va posa todo aod gv aa a Mind a ^ 8-12-53" 
(oues F er $ oer te hpg o c C Gne et oar “DM.” 


seo SAN cu uu a BG Tah 


-> Te farther appears: that ‘on'the same day: that: is the ard 


of Décember 1953. a‘ joint’ meeting of the Regional Transport 


- Authorities of Burdwan'and Hooghly was'held and at such' meet- 


ing it was resolved that two permits fer «tage carriage on Mulkati- * 


H . 


` Arambagh route would be'granted-in favour. of respondents 
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Nos. 5, 6 and 7 and fresh applications for granting the remain- 
* ing-two permits on the said route be invited. The minutes of 
_the joint meeting held on the 3rd December, ` 1953 are set out 
in annexure F to the petition. A portion, of the said minutes 
is set out below: : 

i. Considered the applications received after due 
N publications for granting four additional stage: carriages 
* permits on Mulkati- -Arambagh route. 


(a) After receipt the applications * were advertised in 
the local newspapers under Sec. 57 of the B. M. V. Rules, 
1940. inviting objections. and representations, if „any. 


Resolved that the applications praying stage carriage 
permits on ‘the above-noted roüte ft “be now considered on 
e merits, | 54 i 


E 


(b) Considered the reports of the Thana Officers and 


the S.D.O's. concerned ESOS with objections and repre- 
sentations received." 


The case of the petitioner is that the Regional Transport 
Authorities at this: joint meeting did not take into consideration 
the representation of the petitioner No. 1 which was made on 


^ 
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the goth November 1953 under section 47 of the Motor Vehicles . 


Act. They took into consideration only those objections and 
representations which- were , made under section 57(3) of the 
Motor Vehicles. Act. On 18th. December 1958, the. petitioners 
preferred an appeal against the order of the District Magistrate 
i dated. the 3rd. December : A953; 'and ¡Against the resolution “passed 
"at t the joint meeting of the Regional Transport Authoritiés on 
the grd of December 1953. The Appellate" Sub-Committee of 
the State Transport Authority which heard thé said appeal on 
the 25th February 1954 passed the following order on the 4th 
March 1954 as set out Ín paragraph. 13, of, the petition: 


ih Para 18. "That the following facts appear from the 
` extract of the proceedings of the appellate Sub-Committee 
of “the State Transport Authority, West i pegal beld on 
- the 25th February, 1954." — 
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is e s 
Ciwi l “Item No. 6.—Appeal No. B 110 of 1953 preferred by, 
Mm Messrs. Ram Mohan Basu arid others against the order dated 


e 1957 i 
SY 3-12-53 passed at the Joint-Conference of the R.T.As. of 
nm oe Burdwan and Hooghly’ granting permits for Stage Carriage’ 
v. for the Inter-regional route Mulkati-Áranibagh overriding 
Stare OLW ip: the objection of the appellants against further issue of 
— permits" . : 
H. K. Bose, J. 


The committee heard the lawyer of the appellarits and 
perused the records carefully.. The Committee fourld that 
the R.T.A’s. have issued further permits on the route after 
satisfying themselves after obtaining a report from the S.P. 
as to the actual volume of traffic on the route. The 
appellants contention that the volume of traffic over the 
route did not justify further addition of buses is not estab- 
lished. In the circumstances, the Committee upheld the 

^' decision of the Joint Conference of the R.T.Ás. arid tre 
-jected the appeal. — 7, i 4 


H 
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(ms EEE 1075 Sd TT. N. Talukdar, 
. A E n r . , i be s 
{ f it H to M XN j vie, [E] 
à te E tot ‘ n 19:94: ; 
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^ Agáínst the said order of the Appellate Sub-comrnittee dated 
the 4th "March igg4, the -petitioners filed an appedl tó the 
Secretary Home (Transpott) ‘Department, Government of; West 
Bengal, on the gist of April 1954. “On the Sth Juné 1954 the ` 

~ said appeal was dismissed by the Appellate Committee presided 

"over by Sri S. C. Roy Singtia, Chairman of the said Comfnittge. 
The, relevarit portion. of the said. order is as follows; ''" 

'$. "Heard the lawyer arid the ‘appellant. * The plea 
that low earning on the route does not justify the extension, 
has not béen established by any corroborative evidence. 
They did ‘not. submit, any accounts of their’ business to 
substantiate ‘the statement. In the absence of any suclt 
evidence, it is very difficult to accept their plea. On the 
contrary, there is every reason to rely on the report of the 
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_-consideration for the purpose of disposal of this ‘case. 
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Authorities took into consideration at the joint meeting held 
ón the grd December 1953 were representation and objection e 
under. section 57(3) of the Act but there is no denial of these 
facts in the Counteraffidavit which has been filed on behalf 
of resporident No. 5 and also the Counter-affidavit filed on behalf 
of respondents Nos. 1, 8 and g. It may be pointed out that 
the Counter affidavit which has beer filed on behalf of respon- 
dents 1, 8 and g was not filed within the time allowed by this 


Court. A copy: of it was supplied to the petitioner only on yA 


day that the matter was taken up for hearing. The petitioner 
therefore had no opportunity to see the counter-affidavit filed 
ori behalf of respondents 1, 8 and 9 and the learried Advocate 
for the petitioner has rightly objected to the user of this affidavit 
in this proceeding. As it appears to me that there is force in 
this objection 1 have, decided not to take this affidavit into 
"Now 
the order of Mr.-S. Banerjee dated the grd December 1953, 
which is annexure E to the petition makes it clear that he deaK 
with this petition of objection filed “by: the petitioner oh the 
$oth November 1953 in his capacity as District Magistrate and 
not in his capacity as chairman of the Regional "Transport 
Authorities. This is indicated by the signature put at the 
bottóm of the order arid the initial * D.M.” put after:the said 
signature. There is no provision in thé Motor Vehiclés Act 
or the’ Rules made thereunder that authorised the District Magi» 
trate Mr. S. ‘Banerjee to deal with the objection and represénta- 
tion under section 47 in the manner that he has done. It ‘is 
also cléar from a perusal of the portion of the resolution of the 
Régional- Transport Authorities which’ was passtd at the joint 
meeting held ori the grd December 1953 and which has been 
set out iri an earlier part of this judgment that the representa- 
tiori arid objection referred to in clause (b) of patagraph 2 of" 
the mirtutes have reference to representation and objectioft 
mentioned iri clause (a) of patagraph 2. It is an admitted fact 
that the, petitioner | was present at the time when the joint 
meeting of the ‘Regional Trarisport Authorities Was held: ori the 
srd December 1953 and. as-his statement on affidavit is that this 
petition of objection dated goth November 1953 under- section 
47 of the Act was not at all placed before the joint gneeting 


. of the Regional "Transport Authorities nor-was it considered at 


such ‘meeting and there is no denial of thig statement in the 
€oütiter affidavit, ít must be beld that the resolution of the 


n VOL do] -— acis bbuki "> 


Regional Transport Authorities dated the ‘grd December 1953 


, Wjthout considering the representotion" of the ‘petitioner -under 
Section 47 was illegal and had contravened the provisions of 
section 47 of ‘the Motor Vehicles Act. ' It may alsó' be pointed 
but that the’ order of the District Magistrate made on the srd 
December 1953 was also irregular as he had purported to dispose 
of such objection in his capacity as District Magistrate and 
*not'as Chairman of the Regional ‘Transport Authorities 
[Dkarnapati cas. State of West Bengal & ors. (1 


it appears however from the petition. of Pun which was 
filed before the Appellate Committee of the State Transport 


Authority that no ground is expressly taken in that petition of | 


*appeal.to the effect that the.resolition. of; the Regionol Trans- 
port Authorities passed on the.grd December 1953 was without 


jurisdiction;and illegal in; as much as it;did not take into con: * 


sid«ration-.the objection. filed „by. the .petitioners on the goth 
November 1958. and it is therefore reasonable to suppose that 
no such’ point „was: actually y urged , before -the ‘Appellate, Sub- 


Committee of State Transport. Authority .at the- time; of the. 


hearing of the: ‘appeal. This being the position. it is clear that 
the petitioner is not entitled to agitate this point now in this 
proceeding under Article 236 of the constitution for the purposé 
of obtaifiing a writ in the’ nature’ of Certiorati: ` ‘It has been 
held by this Coürt- that such conduct of the part-of d petitioner 
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disentitles the petitioner, from obtaining any relief in'the nature ~ 


of a Writ of Certiorari -ih an application under Article 226 of 
the..constitution in Satya Narayan Transport . Co. Ltd. vs. 
Secretary State, Transport - Authority, . West ‘Bengal d» ors. a 
Messrs, Pannalal, , Binjraj NS e Union oj, India LA ors.. (3) and 
Manak Lal vs. Premchand Singhvi ES ors.(4). 


: The next point "that; has. been Uiged on behalf of the 
petitioner is, that. the principles, of natural justice ` yere not 
observed «in. ths, case, as the petitioner v was not given a copy £ of 
the report. of, the police, authority which was, considered both 
by the Regional Transport Authorities and tbe Appellate 


Oh disi 48 C.W.N. E 


Civ Revision Case No. 1537 of 1956, Judgmetit dated 6th March, 


) 
M 1957 (unreported). 
E [1957] A.I.R. se 397 at 41%. 
(4) [1957] A.LR. S.C. 425. 
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Authority in the matter of ranting the permits in question. 
The learned Advocate has drawn the attention of the Court to 
the cases reported: in [R. V. West Minister. Assessment Com- ' 
mittee(1)] in which .after referring to the principle enunciated 
in the case of Board of Education vs. Race(2) is was observed 
as follows: — a 
“In our opinion the fact that the committee is entitled 
to, obtain a report for its guidance does not relieve it ofe 
the duty of communicating any relevant part of that ne 
to the persons seeking a determination. Indeed, unless a 
statute expressly provided that such a report should not be 
communicated ‘to those appearing before the Tribunal, we 
- think that we should assume an intention on the part ‘of the 
. legislature: that such communication should be made. It 
makes no difference, in our opinion, whether the report was* 
obtained. before or after:the commencement of the hearing, 
or that it was of a general; and not of a specific, character. 
The material question is whether or not it contained magfers 
_ relevant to the inquiry and was considered by the committee 
“t in relation to the enquiry. If it did contain such matters 
"t and was not considered, then it is ground for complaint 
' that the: objeto “never had : “an opportunity of Sens 
Z with it". go eaa , ndi wap et 1 j 
eh orate ne dae or CP Mot oni ch, 
^. « The same; principle has been. reiterated, in the case reported 
viv in ER. 'V. Architencts Registration, ,Tribunal(s), 'Kanĝilal 
siu. Chatterjee ws. Union of India(4), Promode, uu Moitra vs. 
ES Additional ne Magistrate, 24; Parganas(5)]... 


n. a 
"T "rhe petitioner si case i is that at thé time ‘wheh' thé matter 


of granting’ permits was considered by ‘the Regional, ‘Transport 
‘Authorities at the joint meeting held on ‘the grd December 1953 
.the petitioner was not even made aware of the existence of this 
police report but at the time he P ferret an appeal againat this 


‘resolution of d the Regional’ "Transport Authóritiés" he; tame to 
‘know ‘about, it ‘and’ before ‘the’ ‘A pellice Sub ‘Committe "of the 
‘State. "Transport Authority at the timé of ‘the’ hearing “of the 


appeal, he asked, for : a copy, of this poit ‘but, the petitióñer'w "was 
LR 
K.B. 796. fit. a D E. 
I. E : 


oia panl & E 
s R 1310 ° o | Teri, 


[1945 e) F 
B 1954| 58 C.W N. 492 at 496. ME, wo e 
1956] 61 C.W.N. 11 at 19. 2D vd tee Wels 


- 133. ó 
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, Ytfused such.a copy inspite of his- efforts’ máde'to secure the $ same Civil 
(paragraph - 16 of the petition).  Fürthérinóre; in' 'the"petition of AG 


appeal which was filed befóré the ‘Secretary, ' Home: Tránsport HE. 
Department; Government of ‘West “Bengal, the petitioner in pa P RR 
ground No. 4 ag set out in paragraph 14 of the said pétition of 

"appeal, specifically took the point that as the decision of the 
- Appellate Committee of the State "Transport Authority was 

‘on an eXparte report of the Superintendent of Police and 

the petitioner had been denied opportunity of looking'into the 
contents of the report, the order made on the basis of the said 
report ór after tàking into consideration the facts stated in such 
report, was illegal. It is submitted by the learned Advocate for 
tht petitioner that if a: copy of the report. which is dated. the 
sand of November 1952 had been "made: available to him before 
the Regional Transport Authorities’ passed: 'thé resolution, or the 
Ae pellate Sub:Committee of the State Transport ‘Authority or 
“this. Appellate Committee: of -the Horie #Department - ‘of “the 
Government of West: Bengal, ‘made their orders,.. the ipétitioner 
would ‘have ‘tried ‘to’ establish that: by reason! óf tlie inirdduiction 
‘of four new buses, after theireport'had’béen made by the: ‘Superin- 
tendent of Police, the condition had been considerably changed 
“and 140 the áuthoritieg'c 'concernéd:: should'not have” granted on 
penrütision for: additional buses' to: ‘ply’ on ‘the'same route. - 
x ' obo Gi aaroo p 77.) WD eja OD e 
are Mr. :Majumdar and:,Mr; Amiya , Kuntar “Mukherjee who 
; Appear on behalf of: respondents Nos.,1,:8 andig-and respondent 
„Nox 5, irespectiyely, have; placed reliance,,on a decision „of ¿the 
Supreme .Court reported in The New. Prakash, «Transport; Co. 
Ltd. and, the, New, Sukarna: Transport; Co. .Ltd.(1) for ithe. pur- 7 

pose of showing that.the report which: is made by tlie police is for 
«he. purpose of, supplying information to the authorities concern- 

edijin order to enable. themi.:toz make up their minds whether 

‘to; grant or aetuse, issue. ofípermits.for stage carriage in, any 

pafticuľar casé.. Such report: is not. made; for. thé, purpose of 

giving any facility to.the.objectors. -Réference is also made to : 

«section 47 of the, Motor Vehicles Act; to.show that such is the ° 
object of a: police report, [but it , is; to -bè noted: that ‘in this 

Supreme Court 'case the: police -réport. was.cin. fact; read out-at 

the tim®. of the. hearing and. this , was. theld .to be sufficient 

complianfe with the principles of natural- justice. -In.the case 

before ' me the contents, o the pert, "were. admittedly, not dis- 


(2) [1957] S.C.A. 178. 
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State of West 
Bengal & ors. 


'H. K. Bose, J. 
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closed to the petitioner at any stage but it appears from the 
order of the Appellate Sub-Committee of the State "Transpórt ` 
Authority that the petitioner might have been given some 
‘indication to the effect that the police report dealt with the 
question of the volume of the traffic on the rpad in question. 
In my view it is clear on the materials on record that the 
petitioner-was never made aware of the date of this police report. 
nor about the entire contents of that report. So it is ^ d 
that if the petitioner had any opportunity of looking infó the 
report: he might have presented his case in a different manner 
and might have produced further evidence which “would have 
convinced the authorities that further permits should not have 
been issued for the additional buses to ply on the same. route. 
Section 64 of the-Motor Vehicles Act requires an opportunity* 
to-bé given to the appellant to be heard. Such opportunity, in 
my view, implies reasonable opportunity, and as the petitioner 
was deprived of the opportunity of looking into the congfhts 


-of the report and of contradicting the matters which were pre- 


judicial to his case it cannot be said that the petitioner was 


. afforded the sii to, which he is entitled under the 


law. >. ; rs 

^A further. point was TM that the order of the District 
Magistrate dated. the. 3rd December 1953 took inta ‘consideration 
extraneous matters and therefore the order is bad. It was 


‘pointed out that the Regional Transport Authorities ought to 


take into consideration’ only such matters' as are specified in 
Section 47 and no other matter, and reliance is: placed on’ the 
decision of the Supreme Court reported in G. Feerappa Pillai 
vs. Messrs. Raman and Raman Ltd.(1) and the case reported: in 
Onkarmal “Mistri vs. Regional Transport Authowity, . Dar- 
jeeling(a). It has been held by this Court [Satya! Naryan Trans- 
-port Co: Lid. Ws. Secretary ‘State ‘Traysport Authority West 


Bengal and ors.(s)| that section ‘47 is mot exhaustive and 


it is open to the. Regional. Transport Authority "to ‘take 
into consideration other allied:'matters besides, the matters 
enumerated in section 47.' "Therefore, it is not correct to say 
that the Regional Transport Authority cannot. take into con- 
sideration any other matter besides those specified in sectlon 47. 
As however I have already decided that the order pasted by the * 


6 fiosa] S.C.A. 387. 
: 60 C.W.N. 13. > 
(unreported) 





5 
SA ev. Case No. 1587 of 1956, Judgment dated 6th March, 1954 .— 


= 
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District Magistrate in respect of the. «petition of objection of the 
, Petitioner dated the soth November 1953 is bad on other grounds 
° it is not nécessary to deal with this-aspect of.the matter any 
further. Mr. Majumdar has argued telying on the decision 
of this Count reported in Kanailal. Sethi vs. Collector 
of Land Cystoms, Calcutta(1) that the petitioner. having 
availed himself of the remedies provided by the Motor Vehicles 
Act it is not open to him to attack the orders passed 


. Nee the provisions of.- the. Motor. Vehicles. Act. by 


tħe different authorities at different stages under Article 
$26 of the Constitution and to Challenge these various 
orders from the “very beginning: It may be: pointed out 
that in that very case the learned Chief ‘Justice’ has made it 
clear that'an applicant for writ ‘can challenge the‘ validity of 
the appellate orders. before the Court exercising jurisdiction 
under. Article 236 of the: Constitution, if. any infirmity- or 
illegality exists in "respect of such. appellate orders. “As my 


Wnding is that the Appellate Sub-Committee of the State Trans- .. 


port Authority. and the higher Appellate: Authority had denied 
the principles of natural justice by not allowing the petitioner 
to look into the copy of the police report before they made their 
order there can be no doubt that the present application of 
the petitioner under Article 226 of the constitution attacking 
the validity of the said orders is in order and is maintainable. 
el he orders of the Appellate Authorities being. thus bad and 
illegal and it must follow that the resolution of the Regional 
Transport Authorities dated the grd of December 1953 cannot 
also be sustained. : : EM 


In the result the petition succeeds. ‘The Rule is made 


- absolute. Let a writ of certiorari issue quashing the order of 


the Regional Transport Authorities dated. the grd December 
1953 and the orders of the Appellate Authorities dated the 4th 
March 1954 and 8th June 1954 and let a writ of Mandamus 
sue "directing the respondents 1 to 4 and 8 and g it. forbear 
from giving effect to such orders. 

There will be no order as to costs. D 

'Let.the status-quo.be maintained for two mobil from this 
date and the buses which. are already being run by respondents 


. No. 5^6 and. yr will be allowed- to run. for this period of two 
: months. - 


ED ud ` Rule -made absolute. 
S.K.G. 4 
(1) [1956] 60 C. W.N. 1042. 
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Before Mr. Justice Renupada Mukherjee. 
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KSHITISH CHANDRA GHOSE & ORTHERS.* 


The West Bengal Premises Tenancy Act,'1956 (W.B ‘Act XII of 1956)— 
Section 17—Sub-section (1), (2), (3)—Scope of—Sub-section (r) and (a) 
—Whether disjunctive—Time-limit for deposit under Sub-section (2) 

e 


Sub-sections (1) and (s) of Section 17 of the West Bengal Premiscs 
Tenancy Act, 1956 are independent of each other. Sub-section (1) requires 


. a tenant to pay or deposit his arrears where he does not question 


the amount of such arrears at allor at any stage of the suit, and 
sub-section (2) requires the tenant to pay or deposit the arrears after 
determination of a dispute where there is a dispute about the extent of 
arrears.. - 


Legislature has not prescribed the time-limit for the deposit in a case 
falling under Sub-section (2). Obviously the time-limit of one month 
prescribed in sub-section (1) cannot apply, because. the dispute about the 
amount of anears may not arise within ‘that time-limit or may not be 
decided within that time-limit. The Court should fix a reasonable time 
limit in each particular case. 


Defects in the Act pointed out. 


Application under Section 17 by the landlord in a suit 
for ejectment of the tenant. 


The material facts will appear from the judgment. 
Saroj Bagchi for the Petitioner. 


Sanat Kumar Mukherjee and Amiya Lal Chatterjee for 
the Opposite Parties. ` BEP 


The judgment of the Court was as follows: — 


Renupada Mukherjee, J.:—This Rule is directed against 
an order passed by a learned Judge of the Court of Small 
Causes; Calcutta, in connexion with an ejectment suit brought‘ 
under the provisions of the West Bengal Premises Tenániy Act d 


1956. . 
* Civil Revision Case No. 198 of 1957. 
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‘The following are some of the admitted, facts: of the case. Civil 
The suit for ejectment was filed on 1-8-56 and summons in the dog 
957 e 


suit, was served upon the defendant petitioner on, 17-8-56. The 
defendant appeared on 28-8-56 and applied for an adjournment oi etn. 
for filing his- written,statement.- Time was allowed till 14th : 
November, 1956.for that purpose and .the- defendant was also Kahitish Chand ra 
directed to deposit- arrears of rent within- one. month from — o 
«7-8-56. No amount was- deposited by the defendant within ico J. 
th time. There was an-allegation in the plaint that-rent at RT 
Rs. 55/- per month was in arrears for some months prior to the 
institution of this suit. 'The defendant filed his written state- 
ment on 14-11-56,in which the amount claimed by the land- 
lords by way*of arrears of rent was challenged. The learned 
udge did not determine this dispute about, the amount of 
arrears but he thought that as the tenant defendant had not 
deposited his arrears.of rent within one month of the date of 
service of summons and had not pleaded within that time that 
' thee was a dispute-about the-amount of arrears, he had forfeited 
his right of defence against delivery of possession as laid down 
in sub-section (3) of section; 17 of the: West: Bengal Premises 
Tenancy Act, 1956. I may mention here that on the very 
day the defendant had filed his written statement, namely, on 
14-11-56, the landlords. filed an application, under section: 17 of 
the above Act for striking out the defence of the tenant against 
delwery of possession, although the section does not, specifically 
require that such an application should be made by the laríd- 
lord. However, on the basis of that application the defence of 
the defendant against delivery of possession was struck out by 
` the trial Judge on 15-12-56 and an order was passed for exparte 
hearing of the suit. The defendant has moved this Court in - 
ee ers cmd and propriety of.the above order. 


“After heating Mr. Bagchi on behalf of the tenant petitioner 
and Mr. ‘Mukherjee on behalf of the, landlords opposite parties 
and on a consideration ,of sub-section (1) and (2) of section 17 
of the West Bengal Premises Tenancy-Act, 1956, I am of opinion F 
that the order. passed by`the learned trial Judge is erroneous 
in law and, as such, it cannot be supported. ‘Such sections 1, 2, 
, and, g'of the above act which ‘are relevant for our purpose run 
ditis tally hy eon Hana By Ue Salt 


re th Ie * When a tenant can get. the benefit of protection 
against eviction.(1) Ona "suit or proceeding being instituted 


e Civil 
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by the landlord on any of the grounds referred to in section 


13, the tenant shall, within one month of the service of the, 


writ of summons on him, deposit in the Court or pay to 
the landlord an amount calcuated at the rate of rent at 
which it was last paid, for the period for which the. tenant 
may have made default including the period subsequent 
thereto up to the end of the month. previous to that in 
which the deposit or payment is made together with in- 
terest on such amount Calculated at the rate of eight a 
one-third per cent per annum from the date when any 
such amount was payable up to the date of deposit, and 
shall there after continue to deposit or pay, month by 
month, by the 15th of each succeeding month a sum 
equivalent to the rent at that date 


(2) 1f in any suit or proceeding referred to in sub- 
section (1) there is any dispute as to the amount of rent 


payable by the tenant, the Court shall determine, havin 


regard to the provisions of this Act, the amount to be 


deposited or paid to the landlord by the tenant in accord-- 


ance with the provisions of sub-section(1). 


(8) If a tenant fails’ to deposit or -pav any amóunt 
referred to in- sub-section (1) or sub-section (2), the Court 
shall order the defence against delivery of possession to. be 
struck out and shall proceed with the hearing of the suit.” 


Section 17 of the West Bengal Premises Tenancy Act. 1956, 
does not make any provision for any application being made 
by the landlord with a view to'obtaining an order from the 
Court that the defence of the tenant against .delivery of 
possession should be struck out for non-payment or non-deposit 
of arrears of rent. The Court is not, .however, an omniscient 
being and unless the amount of arrears is brought to the notice 
of the Court, it cannot determine the amount of money which 
the tenant should ' deposit. Sub-section (1) of Section 17 
apparently contemplates a case where the tenant admits that 
he has made some default in paying rent and. he does not 


challenge the amount of arrears which ‘the landlord is gntitled - 


to get. But where the tenant raises a dispute about. the,amount, . 
of rent the Court. must first determine, having. regard to the 
provisions of the above-mentioned Act, what amount is to be 
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deposited or paid.to the landlprd, by the tenant.” The timé- 


, mit of.one month, from the date of service of summons .pres- 


cribed in sub-section (1) cannot have any application to ‘a case 
where the tenant raises a dispute about-the amount, of arréals, 
because the dispute. about the arrears- may not necessarily be; 
determined within the above period. The trial Judge appears 
to have been of opinion. that immediately after service of sum- 
mons a tenant.Inust infotm. the. Gourt as, ito whether .any rent 

"jn' arrears, -from . him.. --Sub-section, (1). however, . does -not 


Civil e 
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Dwijesh Changra 


Moitra 
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Ghose & ors. 
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contain any such provision , nor does'it-cóst any such duty upon" 


the tenant. A tenant may ` véry well think at-that-stage that 
he is not à defaulter and unless the landlord puts; forth- a claim 
for arrear$,,he'is not bound to say «thathe i is not,indefault. The 
silence.of a tenant at that stage of- the, suit does- not mean that 
he admits at that stage that whatever claim the, landlord may 
later on make about the amount of arrears must be true. In 
my opinion the first two sub-sections of section 1%. Of the West 


Bengal: Premises Rent Control Áct:1956. are- independent of each 


other, Sub-section (1) requires a;tenant to, pay. or deposit. his 
arrears where he-does-not’ question the-amount,of.such; arrears at 
all or.at any. stage of the suit and -sub;section. (2). requires : thé 
tenarit to pay or” deposit. the -arrears after: determination yof . a 
dispute where. there is a dispute about: the -exteht of arrears., 
sicque e ipara na E 
e  Sub-section (2) contains a flow’ in ie it does not lay down 
within what timé-of. the determination of the dispute the tenant 
should pay or deposit the arrears determined by the Gourt- 
Under section 14(4) of the West Bengal Premises Rent Control 
Act, 1950, which was a somewhat parallel section, thé statutory 
period for such a deposit was 15 days from the date of the order 
of the Court. Sub-section (3) of section 17 of the present Act 
does not prescribe any such time limit. Obviously the time 
limit prescribed in sub-section (1). Cannot apply, because the 
dispute about the amount of arrears may not arise till the 
expiry of that time limit or the dispute may not be decided 
within that time limit even if it may be raised within it. The 
omission in sub-secton (a) to prescribe any time limit does not 
appear to be deliberate but it is due to some oversight of the 
Legislagure, because the Legislature consciously prescribed a 
stringegt time limit of one month from the date of the service 
of summons in cases governed by.sub-ssection (1) of section 17, 
but no such time limit is *préscribed in $ub-&éctiori (3) where 
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there is'à dispute ‘about arreami:"Sub-section (2) must-be^rea- 
sonably ‘construed so as'to' make it workable and- the ‘Court, 
| should fix its own time limit Tor the payment’ or deposit of sd 
arrears as’ may be determined by: it' regard ‘being~had ' to: the 
facts and circumstances of: each paste case: so e 8e 

E o E > NE . Win gee d 
“For reasons set forth above, I am of opinion that tbe' trial 
Judge was not justi&ed in penalising the defendant. petitioner 
by striking out his defencé against 'ejectment on the ground a 
nó arrears were deposited by him within ‘one month from the 
date of servicé of summons. As there was-a dispute about such 
arrears the trial Judge should have first determined the dispute 
and then allowed a reasonable time to the defendant* petitioner 
to pay or deposit such amount of arrears as may be found tos 
be due from him. ' © >>? 


I" £4 ers . p uova 


"With these Observations, Í make the Rule absolute and set 
aside the order ‘complained of and remit the matter to the tri 
Judge for disposal of the dispute between the parties about the 
amount of arrears in accordance with the 'fore going observations 
and in' accordance -with Jaw.Let ‘the records ‘be sent down to 
the Court concerned at a very-eaily date. The learned Judge 


-of the Court of Small Causes will decide the matter remitted: to 


him as expeditiously as possible. | 
4 ' E k n f * 5 e re i P 

i SERE i o s 5 : Rule made absolute. 
R.N.C. © E d DE eot 
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The Bengal ` Tena | Act one of -1885) Section la for 
setting aside salé tinder—Limitation Act {XI of >: ection - 18— 
under statement of price in sale lamation—If fraudulent conceal- 
ment—fraudulent concealment—wh t must be, proved. & ett 
. It is now well ‘settled that mere -under . statement of. the price’ in the 
sale proclamation ` 'does not amount -to* fraudulent concealment within the 
meaning of Section 18 of the, Limitation Act... ny oo- op usn oA 
E 88 nin dol sah in ala. 
€. "The;person penn lea fd mune pure date plo o a 
nature as was calcula ‘him from the knowl of his fight to 
sue, or, in other words, that the’ the fraud amounted: to. ulent' co t 
of all the necessary facts from. his knowledge. o Faber Ka 4 
‘Fraudulent concealment cannot ¡be pre pomi cnp o of 


resumed from 
the price in the sale proclamation because if the object! Tae nach 
statement ‘of the price’ in the sale - ‘proclamation is! to Ga a blades 
at the sale, there wonld be no, point in. suppressing, the, „sale, proclamation » 
containing ‘such understatement. i í 
e' E Pauley}! (gb e fg. 0175) 


dn "order to "get ‘the benefit of Section: ‘18! of thè' Limita TN 
application: under -Section ads 4(8). of the, Bengal-Tenancy, Md as 
Dona ment should be establis ed , against the auction purchaser alo. . 


tel 
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P. K. 8arkar, J. :— This Ryle is "directed against an order 
of the Additional Subordinate Judge of Midnapore, allowing 
an appeal against an order passed by the Munsif, Tamluk, and 
dismissiüg an application for setting aside a sale under section 
174(3) of the Bengal Tenancy Act. The sale had been held on 
the 17th March, 1954, añd the application had heen filed on 
the 24th September, 1954, le, "more than six months after the 
date of the sale. The petitioner who was a judgment debtor 
alleged fraud. in publishing and condúctin the sale on the part 
of the decree holders and the auction end and pleaded that 
he had been kept, out of kriowledgé of the. sale by such fraud 


The | learned Munsif found that the processes had been 
suppressed and that the value of the holding which was 
Rs. 8,000/- had been grossl understated in the sale proclamation 
as Rs. 40/- only and that^in ‘consequence the tholding-had been 
sold at the low price of Rs. 316/-. He also found that the, 


holding had, been purchased by a Gomosta'held:that-fraud had 


been'established.andothat the. «application. was’ within time under 
section 18 of the Indian Limitation ‘Act-and-set aside the sale. 


..— On'appeal the learned Additiónal Subordinate Judge found 
that the : processes had been- duly: served andathat although the 
value “of "thé ‘holding was: ‘grossly understated in the sile* pro- 

clamation and this amounted to fraud in “publishing the salee 
these had been. no fraudulent concealment of the sale so as to 
éntitle the petitioner!get. the-benefit of section 18 of: the Limita- 
tion Act He accordingly allowed the appeal and "dismissed 
the appplication. Against that order the present rule has been 
obtaihed-by the pinong 2 


Mr. Sinha on behalf of “the petitioner has “challenged "EE 
finding of the learned subordiinate judge that the .processes had 
been duly served as arbitrary and as based upon no evidence. 
Hs bas also. placed the relevant evidence on the point before 

‘It “appears, however, that the learned’ subordinate judge 
a, all the the relevant evidence and come to a proper 
finding’ on the | point." He started with the presumption.in favour 
óf'due service of the sale proclamation and referred eo the 
evidence of two wi age who deposed that the sale proclamation 
had been pubis in their presence. One of them had 
identified the eres he stated in cross examination that 
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he did not know the lands of the- petitioner. . He, however, 
explained later that he knew ‘the lands on. which. the process 
server published the -sale proclamation. - It cannot be said, 


therefore, that the proclamation of sale had not been published' 


on the holding of the petitioner. "His evidence as also the 
evidence of ¡the other witness had been rejected by the Trial 
Court on insufficient grounds, and “has been rightly believed by 
the learned "Subordinate- Judge: The concise statement was 
sent to the petitioner by registered post and-ah,acknowledgment 
was received purporting to contain a signature of the petitioner. 
This signature was ‘denied by the petitioner’ and -was 
not proved by any witness "for the oppósite party. The 
learned subordinate judge, however, compared this signature 
with the admitted signatures òf the petitioner and did not accept 
his denial. It should be stated in this connection that the 
auction purchaser also produced a post card wliich had been 
received by him just after the sale and which contained a re- 
“ference to the sale. This post card purported to contain a 
signature of the petitioner. He proved that it was the peti- 
tioner's signature, but the petitioner denied it. The learned 
judge 'Compared this signature also with the petitioner's ad- 
mitted signatures and refused to accept his denial. It has been 


contended by Mr. Sinha that the learned judge should not have 


imported his own impression in this matter without the. testi- 
emony of a hand writing expert. The identity of these signa- 
tures was an issue before the learned judge. The trial court 
had come to the conclusion that thé signatures were not genuine 
and did not tally with the admitted signatures of the petitioner. 
So the learned judge had to compare them himself and come to 
his own conclusion. This he was entitled to do under section 
yg of the Indian Evidence Act. I have seen the signatures 
myself and the similarities are so striking that it is not possible 


to say that the learned subordinate judge was wrong in his con- 


clusion. The sale was also notified in a local paper. ` There is, 
"therefore, nó foundation for the argument that the learned 


Judge's finding about due service of the sale proclamation is 


arbitrary or based on no evidence. 


The other finding of thé learned. judge is in favour of the 
` petitigner, ‘and if the application had been filed within the 
period ‘of limitation, the petitioner would _have succeeded 
because. the ‘holding was sold for a very inadequate price, as 
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* Cil found by the learned: subordinate judge. But if'the processes 
1956 were not suppressed, the petitioner cannot take 'advantage of 


noe aa this fraud in getting an extension’ of time for his ‘application ' 
"Manda 22 uhder section 18 of the Limitatióh Act. :! It is now well settled 
» that mere understatement of the price in the sale' proclamation 
Tara Sadhan' 
Brattacharyya! does not amount to fraudulent concealment within the meaning ` 
& ors. of section 18 of the Limitation' Act Sarat Chandra vs. Abdul 
P. K Saka, J.Kaiyam (1), Naryan vs. Mohanth Damodar Das(2), Lord Bishop 
of My apa vs. Meher Ali (3), Abdul Jarai vs. Ambia Khatum(4). 


It was contended by Mr. Sinha that understatement of the 
price in the sale proclamation amounted to fraud on the Court 
and that if such fraud was committed, fraudulent conqealment 
should be presumed and its efféct would continue, until the 
other party established by positive evidence that the petitioner 
had knowledge of the fraud, and reliance was placed by him 
upon the observations of Lord: Hobhouse in the case of Rahim- 
bhoy vs. Turner (5), that when fraud had been committed and y 
property obtained thereby, the onus was upon the person guilty 

of fraud to show that the person injured by the fraud and suing 
to recover the property had had clear and definite. knowledge, 
of the fraud at a time too remote to allow, him to bring the 
suit. . os rs E 

In the present case the learned subordinate judge has come 
to the finding that the petitioner was fully aware of the sale 
and this he has deduced. from the-post card already referred to * 
which was addressed to the auction purhaser on. the goth March, 
1954; and which cohtained a reference to the sale. It is true 
that the body of this letter is in.a different hand writing, and. 
in has not been. proved whose writing it is It is obviouslv 
not: possible for the recepient of the letter to prove this, but 
the fact remains that it contains the petitioner's signature,” as 
found by the learned -judge, and so'his inference about the, 
petitioner’s knowledge: of the sale from this letter is not, un- 
justified. The petitioner also failed to establish how and when * 
he came to know of the sale. 

Apart from this the principle laid down- by Lord Hobhouse. 

. in the case reported in Rahimbhoy's Case (5) which has not been 
disputed by Mr. Janah can only apply, if it is proved by the 
person alleging- fraud that the fraud was d such a nattre as ` 


| (1) [19451.49 cw. 131- '— 7. (4) Tagg] 43 C.W.N. 862. . 
; m 1912] 16 CW'N 894 (5) [1892] L.R.'s0 LA: 1. 7 7 
) [1937] 41 CWN. 993 


, 
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was calcuated to keep him from-ithe-knbwledge of his right to 
sue, or, in other words, that the fraud amounted to fraudulent 
foncealment of all the ‘necessary facts:\from his knowledge. 
Misstatement of, the value in the sale proclamation was not 
fraud of this'naturé;.à has been held: in. the-deéisions cited 


Im 
Civil 
1956 
Charap 
dal 
v. 
ara Sadhan 


above. As observed by Mukherjee, J., in the case of Lord hoodies 
N Bishop of Mylapore vs. Meher Ali (1), misstatement of value, 
bs if it is described as fraud, does not constitute fraudulent p. x. ‘Sarkar, J. 


cealment, and by itse ‘doesnot ‘bririg/the case within the 
purview of section 18 of the Limitation Act. I may add further 
that” fraudulént* concealment cannot, be presumed from under” 
statement of the. „price inthe ¿ale proclamation because if the 
object of sach understatement is to discourage bidders at the 
sale, these -would be no point in. suppressing the sale ud 
mation: ‘containing, such, understatement. . The petitioner cannot, 
theréfore, take advantage of? this understatement’ ‘of thé price in. 
the sale ‘proclamation to get over the bar of limitation. : 

* This is sufficient, to dispose of. this petition, but Mr. "Jinah 
has also contended that the petitioner did not establish any 
fraud against,the auction purchaser or prove that the auction 
purchaser wis accessory to. the! fraud-found; as he was bound 
to do under section 18 of the Limitation Act: ^ The pétitioner” 
"no doubt alleged that the auction purchaser was. the. son of a 
Gomosta of the decree ‘holders and, as- such, an ‘accessory to the 
fraud: -But the finding: ofthe . learned. .subordinaté ' judge is 
that no fraud'had been ‘established’ against ‘the; auction purchaser, ' 
and that merely becausé -he ‘was the'son “of a Gomosta' no- pre! 
sumption can be made that he was accessory to the fraud. 
This finding is, therefore, against the petitioner. and it is now 


settled 'by- two Bench “decisions ‘of this Court in Mihir Lal vs. 


Panchkari (2) and Majibur Rahaman vs. Rhu Bux (3), that in 
“order*tg=get' the benefit-of section 18 of the-Limitation Act in 
an application under section 174(3) of the Bengal Tenancy Act: 
frandulent concealment should be PENE against the auction 
purchasér also. * ^ 

That :petitioner'g sa NG for sêle; aside the sale was 


"rightly dismisséd and this: petition must fail The rule is 


ee ones with costs, heanig fee two gold mohurs. 
È. NC. e. E E 7 ] Rule discharged. 
4 ry 41 RCL ETIA cod pie 
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. CIVIL REVISION. 
Before Mr. Justice Renupada Mukherjee. 


Messrs. BALCHAND' BADRIPRASAD 


t 


. V. 
D x * 
¿UNION OF INDIA.* y) 
Suit “for- compensation. against Railway for -damage caused to goods—The 
Indian Limitation Act (Act IX of 1 The First Schedule—Art, 30— 
Starling point—Section r9—Acknowledgment of liability by Railway— 
Test—Damage certificate—Construction of. e 


The liability of the Railway in a case of damage to goods in transit 
depends upon two salient and equally important facts, the first fact being 
that damage had in fact been caused to the goods in transit and the secon 
fact being that the damage was caused by negligence or misconduct on the 
part of the railway officers. 


On a construction of the Damage Certificate in the present case, 


Held: —that the certificate was an admission of the first fact, but on the 
other important fact it was completely ‘silent and such silence did not 
amount to admission. - . - 


-Held accordingly, that in the present case ,mere ascertainment of the 
quantum of damage by the Goods Supervisor who cannot be said to be 
an authorised agent of the railway unaccompanied an admission of the 
railway that the negligence or misconduct. of its o was responsible 
for the damage, cannot be said to be an acknowledgment of liability within 
the meaning-of Section 19-of the Limitation Act. -- VS 


Jainarain v. The Governor General ‘of India(), Haji Ajam Goolam 
Hossain v. Bombay and Persia Steam Navigation Company(a) distinguished. 


1 A e 
Application for revision of an order dismissing -a ut for 
compensation. ' RE ' e AS: 


The material facts will appear from the judgment. i 
Subodh Kumar Bhattacharjee for the Petitioner. 


Bhabesh Narain Bose for the. Opposite Party. `` 
The judgment of the Court was as follows:— s 5s 
* Civil Revision Case No. 959 of 1956. : E 


(d A.LR. 1951 Cal. 462. 4 = oe 
2) [1902] LL.R. 36 Bom. 562. | 
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E Renupada Mukherjee, Y, 3i—The facts involved in-tbis Rule 


are practically admitted and upon those facts the only issue of 


Yaw which arses is the issue of limitation upon which the two 
Courts below have taken two divergent views. 


The petitioner firm was the holder and endoree of an 
N invoice and railway receipt in respect of 89 bales of jute des 
' y patched from Forbesganj to Cowipore Read ‘on the then East 

Indian Railway. The entire consignment was delivered on 15th 
September 1951 when it was found that 26 bales of jute had 
arrived in a wet Condition. A damage certificate was issued 
to the petitioner by the Goods Supervisor of Cosipore Road 
en 27th October, 1981, assessing damage at 20 per cent of the 


value of the damaged bales each of which weighed 3} mds. The 


petitioner firm wrote several letters to the railway administra- 
tion for payment of damages calculated at Rs. 1,001/- but the 
daim was repudiated on 14th January, 1952. So the petitioner 
finn instituted ‘this suit on and January, 1933 for recovery of 
the above amount. 

_ "Phe only defence of substance raised by the Union of India 
as representing the railway was that the suit was barred by limi- 
tation la as much as the suit was not instituted within one year 
from the date of delivery of the goods which was 13th September, 
3957. The trial Judge held that limitation would run from 
that date, but the damage certificate amounted to an acknow- 
ledgment of Hability within the meaning of section 19 of the 
Indian Limitation Act amd had saved limitation. The Full 


Bench which heard the matter under section 38 of the Presi | 


Small Cause Courts Act took a different view of the effect 
Weplkaton of the damage certificate holding that ik did not 
. ide of hability and im that view of 










ACEO dg 








adunowiedgsent of Hal on the part of the railway 
hod as” whether it served to extend the period of Raia- 
tion. There is mo doubt that Hmitation in this case would 
be governed im. the Bret place by Article go of the First Schedule 


ef the Limitation Aci which provides a period of one year as 
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thé ‘period of limitation against a: carrier for: compensation’ for 


losing or injuring goods from the tie when the. loss or injury i 


occurs. In this particular case.delivery of the entire consign- 
ment of jute including the damaged bales was taken on 13th 


, September, 1951, and so prima facie limitation would run from 


that date. . The suit having been instituted on and January, 


1953, that is, more than one year after the date of delivery of the Á 


goods j is, on IE face Of} it, bared By E 


On behalf of ae petidoner iri it was od by- Mt 
Bhattacharjee, that limitation was saved or rather extended by 
the issue of'a damage certificate on 37th October, 1951 which 
amounted to an acknowledgment of liability within the mean- 
ing of section 19 of the Limitation Act and which gave a fresh 
lease of limitation to the petitioner for the institution of. the 
suit. The damage ‘certificate runs in the following terms: — 


1 


“1469/51 Dt. 20-9-51 Ron prejudice. E. L RW 


Certificate of damage and shortages. Dated on 27-10-51 

i ‘consignment of 89B/S Jute. weighing 311/20 Booked ‘from 
‘Forbesganj to Cossipore Road. Invoice: or R/R No. 
398 /084089, 5-9-1951. Sender: Muralidhar Omprakash con- ` 
- signee self endorsed to-Balchand Badri prosad R/R. & * * 
“Condition of packages at time of ‘survey, 26B/S jute deli-e 
' vered on 13/9 in wet condition due to ‘heavy rain assessed 
@ 20% vide SC. P.A's Letter No. C12 dt. 14/9/51. Weight | 

- of goods 34 mds. each. I agree to the above without pre- 


„v füdic Gaji anneni for B. Chand B. Pd- saosi 


: Goods Supo ‘Cossipore Road, E. E 48/10/61" 

a = O A c, 
: Mr. Basu: appearing on behalf of the pape party con- 
tended; on the other hand, that the’ ‘damage certificate; ‘containg : 
only an appraisement of the extent of damage- caused to the 
consignment and in no, sense, can it be: construed to, be 
an acknowledgment “of liability on the part of the railway. I 
shall. now. examine. which of ‘thesé ' two rival contentions ds) 
correct. . 


r CET m Puta -a Po ADS = Er ae AS 
A 5 UC EAS A . / AS 


e" $, this connection, Mr. “Bháttacharjee. on behält of the: 
petitioner. cited a case Teportéd | in Jainarain, vs. ne Governor 


, 


Ji 
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General .of India. representing, B d A. (Rly. Calcutta(1) and Civil 2 
contended: that an.!acknowledgment ‘of: liability need not neces- Aes 
sarily be "a specific and' direct acknowledgment of the parti- SENE 
cular liability which is sought to be enforced, but if there is an ie enr 
admission of facts of which the liability in question is a neces- 
sary consequerice. these ' would bef an ‘acknowledgment within pa 
the meaning of ‘section’ 19.”.: Mr. Bhattacharjee: submitted: that UP 
the acknowledgment in:the damape:certificate that^20"per cent. jee, J. 
gf the goods tad. been .damaged. assa result of-heavy rains 

amounted to ‘an admission in'effect; that“ the ‘petitioner firm. 

was ‘entitled to be. recouped : from the: railway for the'-loss sus- . 
tained to that. extent. ‘I am ‘unable to agree. with” this inter- 
pretatior* of thé damage certificate’ put by: Mr: Bhattacharjee. 
The liability.of the ‘railway. in this. particular case “depended 
upon two salient and equally important facts, the first fact being 
that damage had in fact been caused to the jute bales: in ‘transit 

and the second fact being that the damage was caused by negli- 
ence or misconduct on he. part of the railway! officers. : The 
damage certificate was an admission of the first fact, but on the 
otheriirhportant' fact it is completely silent: and ‘silerice in this 
case can by no'meáns be taken to be:/equivalent toan admission. 
In the case cited above Chakravartti, J., as he then was, held | 
upon a construction of a letter written by a responsible railway 

officer thát all tlie elements constituting the liability of the rail- 

* way had been admitted in the letter. In this case there is “no” 
such admission with regard to one out of two important facts 
upon which the liability of the railway depended. Mr. Bhatta- 
charjee cited another case reported in Haji Ajam Goolam: ~ 
Hoosein vs: Bombay and Persia Steam Navigation Company(2). 
This case is also not to the point because the liability of the i 
catfjers in that case was held to have been acknowledged upon [NT 
a construction of two letters which were held to be sufficient 
acknowledgment of liability to give a fresh starting point for 

"limitation. In the present case mere ascertainment of the 
quentum of damage by Goods Supervisor who cannot be said 
to be an authorised agent of the railway unaccompanied by an 
admission of the railway that the negligence or misconduct of í 
its officers-was responsible for the damage, cannot be said to 

"bean acknowledgment of liability within the meaning of section 
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19 of the Limitation Aet. In my. opinion, the Full Bench has 
taken the correct view of law in holding that the period of 
limitation was not extended by the damage certificate in this 
case, i 


Mr. Bhattacharjee prayed- for a remand of the-ease to the 
trial Judge so that his client might prove negligence or mis 
conduct on the part of the railway officers, I think this prayer 


. ia miseonceived. Negligence or misconduct on the part of the, 


' railway officers becomes irrelevant in this case except in so far - 


" RNG 


as admission of such negligence or misconduct would appear 
from the damage certificate itself with is relied on by the 
petitioner as a document acknowledging the liability of the 
railway. No extraneous proof is admissisble on this point and 
so there would be no point or sense in remanding the case to 


the trial Judge. | 


N 


On ground set forth above, T diseharge this Rule, 4 


Regard being had to the circumstances of this case I direct 
that the parties will bear their own costs in this Court. 


| Rule discharged. 
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REVIEW 


Indian Eleotion Law—By Sri P. R. Ramachandra Rao, M.A., B.L., 
Advocate, High Court of Andhra Pradesh, Hyderabad, Published by Rachana, 
Moosa Ram Bagh, Hyderabad—2. (Andhra Pradesh) India— 

° Price—Rs. 18.75 n.P. 

Indian Law relating to elections to Parliament and State Legislatures is 
of recent growth and was enacted in the Representation of the Peoples Act 
of 1950 and: Act of 1951. . The Supreme Court of India in the recent case 
of Harish Chandra Bajpai and another vs. Triloki Sing and another reported 
in 1957 S.C.J. 297 in interpeting 5383(3) observed inter alia as follows: 
“We are fortified in the conclusion by decisions of English Courts on statutory 
provisions which are in pari materia with our enactment.", Inspite of the 
recent trend prevalent amongst a section of lawyers to disparage citing 
decisions of English Court, it cannot be gain said that there cannot be any 
escape from relying on English decisions when our laws are modelled after 
english Statute. In this book the author has copiously cited parallel English 
decisions at appropriate places. 


The complexities of the Representation of the Peoples Acts have been 
dealt with in a practical way to make it an ideal reference for those dealing 
with the conduct of law of election. The Representation of the People 
(Preparation of Electro] Rolls) Rules 1956, The Representation of the People 
(Cófituct of Elections for Election Petition) Rules 1956, the The Representa- 
tion of the Peoples (Miscellaneous Provisions) Act 1956 and relevant portions 
of Indian Penal Code and provision of the Constitution of India and various 
orders under the Constitution and a number of other orders and Acts have 
been dealt with in the book. : . i 


A, feature is a comprehensive and well arranged Index of cases and the 
Text ds set out under bold heading. The printing and get up is excellent. 
The Index is missed very: much and should be added. 


H.N.G. 
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^ LAS (Law) Papers with Model Answers 1947-1955 & 1956 and; LAS. 

(Mercantile Law) Papers with Model Answers 1952-56 by Rai Saheb Tainta 

Prosad Gupta, B.A. (Hons) M.A., LL.B., Advocate, published by the 

Hindusthan Law Publishing .Co., Meerut. : i 

: ‘ Pa h . | , s 

- The books are intended for:the candidates preparing for the,Indian Ad- 

ministrative Service competitive examination. ‘The. author, bas- so very ably 

dealt with the subject that these.books have become practically indispensable 

. for thé young aspirants appearing in the competitive examinations. These 
.books may also be used as a ready reference by lawyers when they need it. 


x 


The Commentary on the "Prevention of Food, Adulteration Act (Act 
XXXVII) of 1954 by Rai Saheb Jainta Prosad Gupta, B.A. (Hons.), M.A., 
LL.B., Advocate, published by the Hindusthan Law Publishing Co., Meerut. 


The Act dealt with by the author 1s of growing importance in the modern 
times. The author has made every attempt to make his work on the subject 
useful to the lawyers and social workers and any one who need it. Reference 
to case laws, both Indian and foreign. has increased the usefulness of the book. 


à + ' Introduction to Central Sales Tax—By Sonhanlal Kochar, M.Com., LL.B. 
~ Advocate, available from Eastern Law House (Private) Ltd., Calcutta— 
^ PP. 60— Price Rs. 1-25 nP. : . 
, Mr.-Kochars Book primarily intended for providing workable knowtedge 
toemen of limited’ purse, sets-out.the Act Section by Section and deals each 
* sectfow shortly with reference to points one is likely to face in every day life. 
Illustrations have been used at places. The Central Sales Tax (Registration 
and Turnover) Rules 1957 have also been incuded. 


i 
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The Central Sales Tax Act 1956—By R. V. Patel, B.Com., LL.B., Advocate, 
Bombay—Published by N. M. Tripathi (Private) Ltd., Bombay, PP. 338— 
Price Rs. 12/-. 
d . 5 A N 

Until the Central Sales Tax Act 1956 was brought on the Statute Book, 
Sales Tax in different States were levied and determined by divergerft principles 
namely single-point taxation, multiple-point taxation apart from considerations 
of territorial nexus. The author has dealt with them lucidly by giving his- 
torical account of Sales Tax as introduced in several states. Another feature of 
Mr. Patel's book is the analysis of the distribution of legislative power of the 
union and the states with reference to the Sales Tax. ; 


Important case laws reported in several legal journals have been’ referred 

to and dealt with in appropriate places. The Index of cases, included in the 

“book is very helpful and the book holds out the promise of becoming an unfail- 
ing guide to legal practitioners. 

It is difficult to complain against the printing and the get up. . 


H.N.G. 


